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P-R-O-C-E-E-D-I-N-G-S1

10:03 a.m.2

CHAIRPERSON GRIFFIS:  Good morning, ladies3

and gentlemen.  Let me call to order our 23rd of May,4

2006 public meeting of the Board of Zoning Adjustment5

for the District of Columbia.6

My name is Geoff Griffis, Chairperson.7

Joining me today is the Vice Chair Ms. Miller and also8

our esteem colleague Mr. Etherly.9

Representing the National Capital Planning10

Commission is Mr. Mann.  And representing the Zoning11

Commission with us today this morning and this12

afternoon will be Mr. Hood.13

Copies of today's hearing agenda are14

available for you.  They are located where you entered15

into the hearing room, the small table on the side.16

You can pick it up and see where you are in the17

chronology.  We may actually have some clarification18

of that chronology, but we'll get to that fairly19

shortly.20

There are several very important aspects21

of the hearing which we are about to enter into, and22

I'm going to run through them very quickly.23

First of all, welcome to everybody.  And24

I'm ask that people please turn off cell phones and25
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beepers at this time because all are proceedings are1

recorded. And they're recorded in two fashions. The2

most important recording, of course, is the person3

sitting on the floor to my right, the court reporter4

is creating the official transcript.  Attendant to5

that there are several things.  First of all, we ask6

that everyone fill out two witness cards.  Witness7

cards are available at the table where you will8

provide table. Also the table you entered into the9

hearing room.  Those two cards prior to coming forward10

should go to the recorder.  11

The second way we are being recorded is on12

our Office of Zoning's website we are being broadcast13

live. Attendant to that and to creating our official14

records, we ask several things of you.15

First of all, come forward and make16

yourself very comfortable. You'll need to state your17

name and address into a microphone.  That will,18

obviously, put you onto the record. And anything that19

is said must be on the record, and therefore will need20

to be said at the table in front of us and into the21

microphone.22

Note I will give some instructions if23

there are boards or displays and how they should be24

set up. You may notice our hearing room has been25



6

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

totally renovated.  If this is your first time, you1

will not notice that difference. However, those that2

are regulars will.3

The most important pieces we're on center4

with these columns.  But neither that here nor there,5

the important aspect is that the fact that there are6

cameras all over the room. So, we will set up exhibits7

so that:  (1) We can see it; (2)  Others in the room8

can see it, and; (3)  When we broadcast it on the web9

people will be able to view what is actually being10

reviewed by the Board.11

The order of procedure for our special12

exceptions and variances is as follows:13

First we'll hear from the applicant in the14

presentation of their case;15

Secondly, we will hear from any government16

agencies reporting on the application;17

Third, we will hear from the agency within18

the property is located, and;19

Fourth, we will hear from persons or20

parties in support of the application;21

Fifth, would be persons or parties in22

opposition to an application, and;23

Sixth, finally, we will return to the24

applicant for any rebuttal witnesses that they might25
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have or closing remarks.1

Cross examination of witnesses that would2

be presented in a hearing on a case, cross examination3

is permitted by the applicant and/or parties in a4

case.  5

The ANC within which the property is6

located is automatically a party in the case.  We will7

have to establish parties in each case if there are,8

in fact, requests for that.  I'm not aware of any9

requests for this morning, so I'll skip gingerly10

through all of the aspects of that.11

It should be noted several things of what12

we're about to embark on. First of all, everything13

that's going to be created before us, the record that14

will be created before us, will happen within this15

hearing room.  Attendant to that we ask that you make16

sure that you include in the record all information17

that you want us to deliberate on and make our18

decision.  That can be done in writing or it can be19

done orally in testimony today.20

We will indicate whether it is21

jurisdictional and whether we will take into the22

record if that issue arises.23

Additionally with that we ask that you not24

engage Board members in private conversation if25
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there's a recess or at any breaks so that we do not1

appear to be receiving information outside of the2

official creation of the public record.3

And lastly, it should be well noted that4

at the conclusion of our hearings that there would be5

no other information accepted into a record on any of6

the cases unless the Board specifically requests7

additional. And at the closing of a hearing we will be8

very specific on additional information that must or9

should come into the record, when it should and what10

we will do with it.11

The Sunshine Act does require that we hold12

our hearings in the open and before the public. Our13

rules and regulations allow us to enter into executive14

sessions both during or after hearings on cases. We15

use those executive sessions primarily just to review16

the record on each of the case, but at times we may in17

fact deliberate on cases. This is in accordance with18

our rules and regulations, as I've said.  It is also19

in accordance with the Sunshine Act.20

I'm going to say a very good morning Ms.21

Bailey on my very far left.  Ms. Rose also with the22

Office of Zoning. Mr. Ritting with the Office of23

Attorney General and Mr. Moy with the Office of24

Zoning.  A very good morning to all of you.  25
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I'm going to ask that everyone here1

present today that is planning on providing testimony2

before us, if you would please stand and give your3

attention to Ms. Bailey, she's going to swear you in.4

(Whereupon, participants sworn).5

CHAIRPERSON GRIFFIS:  Excellent.  Thank6

you all very much.7

At this point then we're ready to consider8

any preliminary matters. Preliminary matters are those9

which relate to whether a case will or should be heard10

today.  Requests for postpones, withdrawals whether11

proper and adequate notice has been provided, these12

are elements of preliminary matter.13

I'm going to ask Ms. Bailey, first, if14

she's aware of any preliminary matters, but I'm also15

going to ask if anyone here present has a preliminary16

matter for the Board's attention, meaning if you are17

not prepared to go forward with a case today or you18

believe a case should not proceed today, I'm going to19

ask that you come forward and have a seat at the table20

in front of us.21

Ms. Bailey, do you have any?22

MS. BAILEY:  Mr. Chairman, members of the23

Board and to everyone, good morning.24

Mr. Chairman, staff does not have anybody.25
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I thought I heard you say something about the order of1

the cases.2

CHAIRPERSON GRIFFIS:  I thought there3

might be.4

MS. BAILEY:  Okay.5

CHAIRPERSON GRIFFIS:  Excellent.6

Does anyone else have any preliminary7

matters?  Very well.  Not noting any, I think then we8

are ready to proceed.  Yes, let's.9

MS. BAILEY:  Application 17477 of Lillian10

K H  Audette Revocable Trust, pursuant to 11 DCMR §11

3103.2 for a variance to permit the location of a12

parking space serving a single family dwelling in the13

front yard under subsection 2116.2. The property is14

zoned R-3 and it's located at 2407 37th Street,15

Northwest, Square 1300, Lot 327.16

MR. CARROLL:  A very good morning.17

Good morning. For the record, Tom Carroll18

with the law firm Holland & Knight representing the19

applicant the Lillian K H Audette Revocable Trust.20

Here with me this morning beside is Mr.21

Donald Defranceaux and in the audience Ms. Margaret22

DeFranceaux, the sole beneficiaries of the trust.23

The application before you is for a24

variance from section 2116.2 of the Zoning regulations25
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to allow parking in the front yard  of the subject1

property.  The DeFranceauxs live at 2407 37th Street.2

The house is a semi-detached single dwelling in the R-3

3 District.  At the rear of the property it borders4

the C-2-A District, the commercial use is fronting on5

Wisconsin Avenue. And it is located approximately 266

feet to the north from the border of C-2-A District7

with stretches all the way up to Calvert Street.8

With that little bit of introduction, I9

would like to turn things over to Mr. DeFranceaux.10

MR. DeFRANCEAUX:  I am Donald Defranceaux.11

Again, I live at 2407 37th Street and have lived there12

for 13 years.13

Our property is unique in that it is the14

only single family residence in the square that does15

not have parking. There is one other property that16

does not have parking, but it's not single family.17

Every other one has either driveway access, has alley18

access for parking in the rear.  19

We're also unique in the fact that we're20

very close to a lot of commercial.  We're 26 feet away21

from the nearest commercial structure and we back22

right on to Wisconsin Avenue where within 2 blocks23

there are 31 retail properties that do not provide24

parking for their customers, 16 of which are either25
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restaurants or bars and, obviously, bring a lot of1

people to the neighborhood at all hours of the day and2

night.  So parking is extremely difficult there.3

Obviously in the material that we gave you, you see4

that we have no alley access and we have a very5

minimal side yard. So meeting the requirements for6

parking without this exception is impossible.7

We mailed to everybody within 200 feet of8

our property last summer in preparation to our meeting9

with the ANC. I believe there were 66 owners that were10

mailed to.  We've received 26, I believe, supporting11

letters from them. We received no comments or12

opposition to our request.13

We appeared before the ANC.  The ANC voted14

in favor of our proposal and I believe you have a copy15

of that letter in your file.16

Obviously, since we started this proceed17

so long ago there's been a lot of time for anybody who18

is opposed to it to voice such opposition, and none19

has been heard.  So with that, I would only say that20

in addition if we were granted this approval, we will21

do it in a tasteful manner. We will use pavers and we22

will properly screen by use of planters and hanging23

baskets our adjacent property owners, both of whom24

have written in support of the application.25
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So with that, I think that's pretty much1

our case, whatever.2

MR. CARROLL:  If I could just follow-up3

with a quick question for Mr. Defranceaux.4

CHAIRPERSON GRIFFIS:  Sure.5

MR. CARROLL:  Currently the parking6

situation in front of your home, there's approximately7

52 feet, correct --8

MR. DeFRANCEAUX:  That's correct.9

MR. CARROLL:  -- of parking in front of10

your home which typically has three cars that park11

there.  I believe we're proposing a 15 foot -- no more12

than 15 foot wide curb cut which would allow parking13

on either side of that curb cut but take your two cars14

off the street?15

MR. DeFRANCEAUX:  Right. Right. I forgot16

to mention that.  17

And I should also mention that because of18

our exact location on one side of that if you're19

standing in the house facing the street, the parking20

space on the right abuts a no parking loading zone21

space so that it's very easy -- in other words,22

there's no parking there.  Anybody can pull in and out23

easily. On the other side of our curb cut it abuts a24

fire hydrant.  So there's no parking there.25
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So anyone parking on either side of our1

curb cut would very easily get in and out of the space2

and there should be no problem.3

MR. CARROLL:  And in effect, that would be4

a net gain of one parking spot?5

MR. DeFRANCEAUX:  A net gain of one space6

on the street.  We would take two cars off the street7

and use up one space.8

MR. CARROLL:  Thank you.9

CHAIRPERSON GRIFFIS:  Excellent. Thank you10

very much.11

Do we have drawings of what's being12

proposed?13

MR. DeFRANCEAUX:  You have an engineer's14

sketch. We haven't done final plans in terms of15

elevations of the retaining walls, et cetera.16

CHAIRPERSON GRIFFIS:  But I'm seeing the17

plots.  I'm not understanding, perhaps then, where the18

proposed curb cut would be.19

MR. DeFRANCEAUX:  It should be in your --20

CHAIRPERSON GRIFFIS:  I'm looking at your21

Exhibit H.22

MR. DeFRANCEAUX:  Let me -- see, it's hard23

to engineer's thing.  May I approach.24

CHAIRPERSON GRIFFIS:  No.  But try and25
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describe it.1

MR. DeFRANCEAUX: Okay.  Well, it's here.2

CHAIRPERSON GRIFFIS:  If we're looking at3

the larger --4

MR. DeFRANCEAUX:  Yes, if you look at the5

larger one.6

CHAIRPERSON GRIFFIS:  Is this showing the7

reorientation of the stairs that was discussed?8

MR. DeFRANCEAUX:  Yes, it is.  Facing the9

house you'll see that the -- on the fair right, okay,10

are the new stairs going up above the retaining wall.11

CHAIRPERSON GRIFFIS:  Right.12

MR. DeFRANCEAUX:  And as you get towards13

the house, we intend to fabricate a steel winding14

stair going up.15

CHAIRPERSON GRIFFIS:  Sure.  So where's16

the parking?  I mean where's the curb cut to get into17

the front area?18

MR. DeFRANCEAUX:  Well, the way he has19

this drawn, it's --20

CHAIRPERSON GRIFFIS:  I see.  It's from21

arrow-to-arrow?22

MR. DeFRANCEAUX:  Yes.23

CHAIRPERSON GRIFFIS:  I see.24

MR. DeFRANCEAUX:  Well, actually the25
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engineer has drawn it back there, but yes, it's arrow-1

to-arrow but it's really in fact 15 feet along the2

street.  Why he drew it back there, I -- I don't know.3

It's actually it's 15 feet on the street itself.4

CHAIRPERSON GRIFFIS:  Okay.  Okay.5

Interesting.  All right.6

You mentioned the fact that it's difficult7

to meet your parking requirement, but are you required8

to provide parking in this lot?9

MR. DeFRANCEAUX:  No, because the house --10

no. The house was built in 1908 at which time there11

was no parking requirement.12

CHAIRPERSON GRIFFIS:  Okay.  The other13

aspect that you mentioned, and I didn't see that in14

the written submission which is interesting, that this15

is the only single family dwelling without parking.16

The photographs show, just a couple of the photographs17

show three other townhouses. They are not single18

family or --19

MR. DeFRANCEAUX:  Three other townhouses20

without parking?21

CHAIRPERSON GRIFFIS:  No.  22

MR. DeFRANCEAUX:  Well, I'm calling23

everything single family if it is not an apartment.24

CHAIRPERSON GRIFFIS:  I see.  Okay.  So25
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facing your property on one of the photographs there's1

an adjacent property attached.2

MR. DeFRANCEAUX:  Right.3

CHAIRPERSON GRIFFIS:  That's single4

family.5

MR. DeFRANCEAUX:  On the left as you face6

the property.7

CHAIRPERSON GRIFFIS:  Excellent.8

MR. DeFRANCEAUX:  That's split into9

apartments.10

CHAIRPERSON GRIFFIS:  Oh, it is?11

MR. DeFRANCEAUX:  Yes.12

CHAIRPERSON GRIFFIS:  Do they have13

parking?14

MR. DeFRANCEAUX:  No.15

CHAIRPERSON GRIFFIS:  I see. So that's not16

a single family?17

MR. DeFRANCEAUX:  I'm not calling it18

single family because it's not single family.19

CHAIRPERSON GRIFFIS:  Okay.  And on the20

right side then, that's single family?21

MR. DeFRANCEAUX:  That is single family22

and they have parking.23

CHAIRPERSON GRIFFIS:  Where do they park?24

MR. DeFRANCEAUX:  Can you see the driveway25
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in the photo?  There's a driveway and they park in a1

lot that's owned by the same owner next to the2

building?3

CHAIRPERSON GRIFFIS:  That's the one4

that's described in a narrative form that they own the5

adjacent lot and they park on it?6

MR. DeFRANCEAUX:  Yes, sir. Yes, sir.7

CHAIRPERSON GRIFFIS:  Okay.  And many8

other single families are we comparing on this spot?9

MR. DeFRANCEAUX:  In the square?  10

MR. CARROLL:  We submitted the base map11

which outlined the alley system.  WE did not --12

CHAIRPERSON GRIFFIS:  Yes, it's nice and13

it's fascinating the alley system, actually.  It's a14

great graphic.15

MR. CARROLL:  But it appears to be a16

significant number.17

MR. DeFRANCEAUX:  It's quite a bit.  And18

that same condition goes across the street where there19

are also alleys.20

CHAIRPERSON GRIFFIS:  Right.  Okay.  Any21

other questions?22

What is this that we have just submitted23

in?  These are letters of support?24

MR. CARROLL:  Yes.  Those are letters of25
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support from 24 other neighbors within the 200 foot1

radius.2

CHAIRPERSON GRIFFIS:  Okay.  3

MR. CARROLL:  And in addition in the4

record we submitted the letters of support from the5

two adjacent property owners.6

CHAIRPERSON GRIFFIS:  Right. Right.7

Excellent. Excellent.8

Questions.  Ms. Miller?9

VICE CHAIRPERSON MILLER:  Good morning.10

I just want to get clarified what you were11

just saying about there are adjacent apartments that12

don't have parking as well?13

MR. DeFRANCEAUX:  It's a single family14

building that has been divided into apartments and15

does not have parking.16

VICE CHAIRPERSON MILLER:  Okay.  I'm not17

sure that is on the picture, but could they also do18

the same thing?  Do they have space for a parking in19

front?20

MR. DeFRANCEAUX:  I don't believe they21

actually do because of the depth of their lot, the way22

in which the street goes up it's going in sort of a23

triangle. So I think they have some issues in terms of24

depth, whereas our property's deeper because it gets25
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wider down there. We're able to get 20 feet into,1

without being on the public area, 20 feet up in there.2

There's plenty of room for cars and the width is 203

feet.  So they don't have that condition.4

VICE CHAIRPERSON MILLER:  Okay.  And how5

many years have you lived in your home?6

MR. DeFRANCEAUX:  Thirteen.7

VICE CHAIRPERSON MILLER:  Thirteen. And8

has something happened that has made this a problem9

right now?10

MR. DeFRANCEAUX:  No, it's always been a11

problem.  But until we started discussing renovations12

with some architects, but we never considered that it13

was possible to even apply. So we've been living with14

it for a while. And we started this process a year15

ago.16

VICE CHAIRPERSON MILLER:  And my other17

question is, you know, you submitted pictures of other18

homes with parking in their front.19

MR. DeFRANCEAUX:  Yes.20

VICE CHAIRPERSON MILLER:  That are very21

attractive.  And I couldn't tell from your submissions22

what you would be doing with your landscaping that23

would make this parking pad attractive like the24

others?25
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MR. DeFRANCEAUX:  Well, of course, we're1

going to excavate. We're going to have a retaining2

wall. It'll be approximately 3 feet on each side.3

We're going to use pavers.  We haven't decided whether4

it'll be brick or stone pavers.5

We will on the left property side, which6

will be the finished area because we're going all the7

way to the property line with a retaining wall, we're8

going to stentons in that will go up on which we can9

hang hanging baskets.  And we'll put some planters at10

the base.11

On the other side we'll have room for12

planters and we'll do the same thing.13

So it'll be hanging planters, it'll be14

planters and pavers.  It should look very attractive.15

I might mention that we're in the process16

of doing a major renovation on the house itself, so17

we'll have a large investment in the property. You can18

be sure the front will look nice.19

VICE CHAIRPERSON MILLER:  Thank you.20

CHAIRPERSON GRIFFIS:  Good.  Ms. Miller21

made a comment about the additional photographs that22

you've shown, and some of which I would agree are23

attractive, a lot of which are not.  24

It's an interesting piece.  I think that25
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the Board -- well, I can speak for the whole Board,1

but I'm not sure I will.2

I think we understand the difficulty of3

parking and certainly trying to accommodate it is4

something that we don't want to get in the way of or5

be prohibitive of.  But in my mind in looking at this6

there are few and far between where our Zoning7

regulation is so dramatic in its directness. And this8

happens to be one of them.  2116.4 reads "Require9

parking spaces shall not be located in an area between10

a building line and a lot line abutting a street."  I11

mean it basically is setting out we should not park in12

front.  And so, obviously, we're here to grant a13

variance from that and establishing its uniqueness and14

practical difficulty.15

MR. CARROLL:  If I may, Mr. Chair?16

CHAIRPERSON GRIFFIS:  Let me just have one17

follow-up on these questions.  18

Are you aware of what the zoning is for19

the properties of which you photographed?20

MR. DeFRANCEAUX:  The other properties21

that have the parking in the front, you mean?22

CHAIRPERSON GRIFFIS:  Yes.23

MR. DeFRANCEAUX:  No, I did not compare24

that to the zoning map.25
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CHAIRPERSON GRIFFIS:  Okay.  Yes?1

MR. CARROLL:  I was just going to mention2

that 2116.4 is for required parking. Obviously, it3

does not allow it in the front yard.4

CHAIRPERSON GRIFFIS:  Right.5

MR. CARROLL:  We are here under 2116.2,6

which is for other parking spaces in which it requires7

that additional parking place be placed on the side or8

in the rear.  And I don't have the actual section9

before me.  A few clauses later it does allow by10

special exception in anywhere other than single family11

dwellings. So therefore there is some discussion12

within the code of allowing front parking.13

CHAIRPERSON GRIFFIS:  Yes. That's an14

excellent point. I mean, I don't think that 2116.2,15

which is exactly what you're here for, obviously is16

part and parcel of 2116 and it's all within location17

of parking spaces.  I mean, you have to read, you have18

to get the context of all of it to understand each19

pieces of it.  20

So let's look at it. 21

You know, 2116.2 "The parking space shall be22

located in one of the following ways."  Oh, there it23

is.  24

Any other questions?25
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COMMISSIONER HOOD:  Yes, I just had one1

question.2

CHAIRPERSON GRIFFIS:  Yes, Commissioner3

Hood?4

COMMISSIONER HOOD:  The ANC vote was 3-1-5

1, the way I read it.  Do you know whether or not the6

Single Member District Commissioner was either the7

dissenting vote or the abstention vote?8

MR. DeFRANCEAUX:  He was a dissenting9

vote. But I can tell you that the background on that10

is as follows, and this is a very subjective statement11

on my part, but it's the best I can do.12

He happened to be a member of that group13

who was ill for quite a while. And I tried to contact14

him before the hearing and I wasn't able to.  So I15

scheduled a hearing by email to the Chairman. And I16

think he was upset that I didn't meet with him17

personally before the meeting, that's all I can say.18

No one else there had the slightest hesitation to19

support this application.20

COMMISSIONER HOOD:  Okay.  HE was a21

dissenting vote?22

MR. DeFRANCEAUX:  He was a dissenting23

vote.  But he never stated a reason.24

BOARD MEMBER MANN:  And then you had25
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abstention?  You had one abstention, too, also?  It1

was 3-1-1.  But anyway you've answered my question.2

MR. DeFRANCEAUX:  Okay.  3

COMMISSIONER HOOD:  Thank you.4

MR. DeFRANCEAUX:  Okay.  5

COMMISSIONER HOOD:  Thank you, Mr.6

Chairman.7

CHAIRPERSON GRIFFIS:  Certainly,8

Commissioner Hood.9

Any other follow-up questions?10

BOARD MEMBER MANN:  You have a statement11

in your submission that says:  "The problems12

associated with the lack of alley access are13

exacerbated by the property's proximity to the nearby14

commercial uses.  And I guess I am asking for a little15

more explanation about problems associated with a lack16

of alley access being exacerbated by the nearby17

commercial uses.18

MR. CARROLL:  Certainly.  Simply by that19

statement of pointing out that the subject property20

has no ability to park off the street and therefore21

must park on 37th Street. Due to the close proximity22

of the commercial uses, if you are familiar with that23

area, there's a couple a 100 feet of commercial uses24

coming down from Calvert Street down 37th to nearly 2625
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feet from the DeFranceaux's home.1

In addition to that, if you go past the2

houses on either side, there is a parking lot for the3

commercial use on Wisconsin side.  And then a little4

further there's a parking lot for the Blockbuster.  So5

there's often times those commercial users are coming6

onto the 37th Street when they cannot get parking on7

Wisconsin Avenue and taking all of the spaces along8

37th Street.  And then cutting through, just walking9

through the open areas to get back to Wisconsin10

Avenue.11

BOARD MEMBER MANN:  So all of that12

contributes to what?  That it's difficult to find13

parking in the neighborhood?14

MR. CARROLL:  Difficult particularly for15

the DeFranceaux's to find parking.16

BOARD MEMBER MANN:  In --17

MR. CARROLL:  And as we started in our18

papers, all other single family homes have either19

alley access or off street parking.20

BOARD MEMBER MANN:  So they're the only21

people in the neighborhood that have difficulty22

finding parking?23

MR. CARROLL:  They are the only homes in24

the neighborhood that have the inability to park off25
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street or alley access. If people have three cars,1

obviously, they're going to have difficulty parking.2

CHAIRPERSON GRIFFIS:  Anything else?3

VICE CHAIRPERSON MILLER:  I'm wondering,4

did you explore with DDOT any solution to the parking5

problem?6

MR. CARROLL:  A year ago, actually when we7

started this process, we did reach out both to the8

Public Space Committee, who actually I wanted them to9

look at this to give us some idea and they10

unfortunately said we had to go through the variance11

process before we could even apply the public space.12

But I did reach out to DDOT as well to a13

staff member there. Asked him to go out and look at14

the property.  They did an informal review of our15

application and looked at the property. And this16

particular staff person did not have a problem with17

the proposed curb cut.18

VICE CHAIRPERSON MILLER:  I'm kind of19

inquiring with respect to other solutions.  Like I'm20

not sure, for instance, whether this qualifies for21

residential parking permit zones or what. But were22

there any other solutions that were explored?23

MR. CARROLL:  I don't believe so, no.  I24

believe --25
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VICE CHAIRPERSON MILLER:  Okay.  You don't1

believe they were explored?2

MR. CARROLL:  No.3

VICE CHAIRPERSON MILLER:  Okay.  Thank4

you.5

CHAIRPERSON GRIFFIS:  Okay.  Anything else6

right now?  Anything else?7

MR. CARROLL:  If I could just follow-up8

quickly.  9

The parking directly in front of the10

DeFranceaux's house is restricted to our residential11

parking. But all the parking to the north is not.12

CHAIRPERSON GRIFFIS:  Right.  And we have13

photographs of the signage and the start and stop to14

those, which maybe we need to make more clear on what15

it is. 16

I mean I think it's fairly understandable17

the competition with the retailer or commercial users18

that come around that area.  And some of them access,19

actually, they're parking at Blockbusters.  It's20

brought on that.  But there's a limit to -- where were21

those photographs.  Was it in the OP's report?  Oh,22

indeed.  Excellent.23

Page 8 of 8, if we'd just make a note of24

that.  And we'll move to OP to present the report.25
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VICE CHAIRPERSON MILLER:  Could I just ask1

how long has it been restricted for RPP parking?  How2

long has it been restricted to RPP.3

MR. DeFRANCEAUX:  I think since we've been4

there, certainly.5

VICE CHAIRPERSON MILLER:  Thirteen years?6

MR. DeFRANCEAUX:  Yes, well at least.7

VICE CHAIRPERSON MILLER:  Okay.  So that8

hasn't changed.9

Okay.  Thank you.10

CHAIRPERSON GRIFFIS:  Okay.  But that11

residential parking on your side of the street12

accommodates maybe two cars, is that correct?13

MR. DeFRANCEAUX:  It accommodates three14

right now.15

CHAIRPERSON GRIFFIS:  Three cars?16

MR. DeFRANCEAUX:  It'll accommodate two17

after we do the curb cut.18

CHAIRPERSON GRIFFIS:  I see.19

MR. DeFRANCEAUX:  But we're taking two20

cars of the street.21

CHAIRPERSON GRIFFIS:  Right.  Right.22

You have to move that lamp post to do23

this?24

MR. DeFRANCEAUX:  No.  As a matter of25
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fact, that lamp post will be no closer to the curb cut1

than several other spots.  And I think we might have2

a photograph of a similar condition. But, no.  And3

because of the lamp post is to the south, okay, and4

37th Street is one way going south, it makes it even5

much easier because you're coming in and you're6

pulling left, and you're pulling out this way.7

CHAIRPERSON GRIFFIS:  Right. Right.8

Right.  Okay.9

Anything else from the Board at this10

point? Anything else?11

BOARD MEMBER MANN:  No, sir.12

CHAIRPERSON GRIFFIS:  Okay.  Why don't we13

move ahead then, and we'll jump to the Office of14

Planning's report. It is Exhibit 25 in the record.15

MR. JESSICK:  Good morning, Mr. Chairman,16

members of the Board.  My name is Matt Jessick. I'm17

with the Office of Planning.18

The applicant for case number 17477 has19

requested variance relief from section 2116.2 which20

governs the location of parking spaces.  The Office of21

Planning has no outstanding issues and recommends22

approval of the application.23

As you know, any variance application must24

meet a three part test.  And the first part of that25
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test if the property unique in anyway or does it1

exhibit any other extraordinary or exceptional2

situation.  The Office of Planning's position is that,3

yes, the property it is unique.  It is located near4

the convergence of 37th Street and Wisconsin Avenue so5

that that part of the square continues to get more and6

more narrow as you approach the north intersection.7

Second, the house and the structure8

immediately adjacent both do not have alley access,9

and they are only residential units on this square10

without alley access.11

Third, as noted, the applicant is12

surrounded by commercial uses and commercial zoning.13

The second part of the test is is there an14

extraordinary or does the uniqueness impose a15

practical difficulty on meeting the application.  In16

this case it is practically difficult to meet the17

requirements of 2116.2 because the applicant has a18

very small side yard and no vehicular access to the19

rear yard. Therefore, the only location for parking20

can be in the front yard.21

And the third part of the test is can22

relief be granted without detriment to the public good23

or without impending the intent of the Zoning24

regulations.25
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By granting relief there would not a1

detriment to the public good. The applicant would be2

providing a net gain of one parking space, removing3

one space from the street and providing two off street4

spaces.5

The Office of Planning does recommend,6

however, that a condition be applied should the Board7

choose to approve the application that would limit the8

curb cut to 15 feet in width. This would assure that9

there is enough room on either side to accommodate two10

parked vehicles.11

As noted, the ANC voted to support the12

application. And the Office of Planning has received13

letters from the immediate neighbors voicing their14

approval of the proposal.15

Again, the Office of Planning recommends16

approval of the requested variance. And I'd be happy17

to take any questions.18

CHAIRPERSON GRIFFIS:  Thank you very much.19

Is there any questions from the Board? Ms.20

Miller?21

VICE CHAIRPERSON MILLER:  I think you22

meant to refer to 2116.2, I think you said 2016.2.23

MR. JESSICK:  Oh, pardon me.24

VICE CHAIRPERSON MILLER:  Okay.  The25
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applicant doesn't have a requirement to meet 2016.2,1

though, isn't that correct?2

MR. JESSICK:  Yes. They are not required3

to provide parking spaces.4

VICE CHAIRPERSON MILLER:  Okay.  So that's5

with respect to your analysis -- you know, sometime6

that prong relates to an applicant having trouble7

meeting a requirement, but this isn't a requirement,8

correct, of the regulations?9

MR. JESSICK:  It is not required that they10

provide parking spaces, no.11

VICE CHAIRPERSON MILLER:  Okay.  And then12

I was just wondering if you could address in general13

the intent behind there being no other space in the14

front yard as far as the zone plan and intent?  What's15

behind that?  If we were to make an exception today,16

you know, we would be making an exception to17

something.  What's the point of that restriction?18

MR. JESSICK:  I do not know the history of19

that regulation and why it was written as such.  I can20

guess that perhaps it was partially for aesthetic21

reasons, partially for perhaps safety and traffic22

reasons.  Limiting the number of curb cuts would23

probably increase safety.  And some may say that it is24

also more aesthetically pleasing to have a constant25
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streetscape without lots of curb cuts. 1

VICE CHAIRPERSON MILLER:  And did you ask2

DDOT for their opinion on this?3

MR. JESSICK:  This case, I believe, was4

referred to DDOT by the Office of Planning.  But5

Office of Planning has not received comments from6

DDOT.7

VICE CHAIRPERSON MILLER:  Thank you.8

CHAIRPERSON GRIFFIS:  Anything else?  Any9

cross?10

MR. CARROLL:  No.11

CHAIRPERSON GRIFFIS:  Is the ANC12

represented today?  Do we have any ANC members for13

this application?  Not noting any.  Okay.  14

Thank you very much. We do appreciate15

that.16

Let's move ahead then.17

I don't have any other records of agency18

reports on this. We can move right to the ANC's19

report, which is Exhibit 24.  I believe the applicant20

has also attached it in their submission in Exhibit D.21

IS there any comments or questions that arise on that?22

I note that they support it and ask that23

DDOT to provide a variance, but I think we get the24

picture.25
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Very well. If there's nothing else on1

that, let me ask if there are others here present,2

persons to provide testimony in application 17477.3

Persons in support of the application?  Persons in4

opposition to the application?  Come forward at this5

time.6

We will take note previously submitted we7

have the letters of support also in the applicant's8

submission.  And we have the additional letters that9

were submitted today.10

If there's no one else here present to11

provide testimony, let's return to the applicant for12

any closing remarks they might have.13

I think you might want to touch on how14

2116.6 is germane to 2116.2.  It sets off, if I'm not15

mistaken in reading the regulations, how we would16

determine certain aspects of it not being practical of17

locating as required.  And maybe that just formulates18

-- well, why do I bring that up?19

It's interesting that the regulations20

would set up a criteria in addition to, obviously, the21

variance criterion.  So we have specifics here.  And22

I think you might want to highlight a few of those.23

So, I'll turn it over to you for any24

closing.25
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MR. CARROLL:  Certainly. Thank you.1

We believe that the application meets the2

requirements for granting of the variance request.3

The property is the only single family home on the4

block without alley access or the ability for off5

street parking. 6

It has commercial uses on three sides to7

some varying degree and it basically has a side yard8

of 3.3 feet, making access to the rear impossible and9

parking on the side impossible.10

The application, as you noted, has support11

from the local ANC, the two adjacent property owners12

and 24 other owners within a 20 foot radius.13

I guess I would like to add some14

additional comments about the area.  If you're15

familiar with the area, the DeFranceaux's home, as I16

said, has these commercial uses on many sides of it.17

It's almost a transition area if you look at it.  It18

has the full commercial to the north and it has three19

homes, and then basically some parking lots that are20

residentially zones but are commercially used for the21

uses going onto Wisconsin Avenue.  So it's almost like22

a small residential island amid the commercial uses.23

And if you'll note, I believe Office of24

Planning has noted that the general land use plan does25
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designate it as a low density commercial.  And also if1

you had looked previously on the zoning map that I2

believe it was in the '80s that these properties3

actually were the subject of a PUD in which the4

properties were rezoned to C-2,  That PUD did lapse,5

but as I said, this area is kind of a transition area.6

That although it is zoned R-3, it does have this7

significant commercial use nearby.8

There was mention of that 2116.2 does not9

require, and obviously this is not required parking.10

However, property owners and developers are typically11

not required to comply with the Zoning regulations12

until they propose improvements on their property.13

Here the DeFranceauxs are proposing to improve their14

property with what they see as a great improvement for15

them with the front yard parking. And therefore, they16

are at that point required to comply with the area17

requirements of parking either in the side or the18

rear.  So I think that is a simple way of looking at19

the question of comparing 2116.4 for required parking20

versus 2116.2 as in this is a choice, just any21

developer or property owner when he comes forward with22

improvements, makes a choice as to how to improve his23

property. And therefore, which Zoning regulations will24

apply to his proposal.25
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As for 2116.6, as I mentioned before, I1

does allow by special exception in certain2

circumstances, so therefore the regulations do3

contemplate parking in the front yard.  And as4

evidenced by the photos submitted, there is parking in5

the front yard in the area.  We actually do have6

additional photos if the Board does not feel it's7

familiar enough with the area. I took a selection of8

photos walking down 37th Street and then back up9

around Tunlaw to give you an appropriate feel on it.10

If the Board would like, we could submit those.11

Getting back to 2116, it basically gives12

four options for the Board to consider.  Topography13

being the first, the grade, shape, size, dimension of14

the lot. The lack of an alley or lack of appropriate15

ingress/egress to alleys or streets, that being a16

particular one which would definitely apply here.17

Traffic hazards or unusual streetscapes or location if18

required elsewhere.  Therefore, there are these four19

options which the Board could look at and really only20

has to find out of them in which to grant the special21

exception for parking in the front yard in other22

locations.23

So therefore, I would argue that the24

regulations do contemplate front yard parking. And it25



39

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

just happens to be that in this instance of single1

family dwelling, a variance is required.  Obviously,2

front yard parking is not the preferred situation, but3

it is required when new building does occur. And4

therefore, this does follow through with that intent5

of providing parking for a single family dwelling.6

And as evidenced by driving through, it7

does occur in different places around this local8

neighborhood and there are actually in this other9

photos as well, there are other examples of curb cuts10

leading to garages or parking spaces that do front on11

the street.12

CHAIRPERSON GRIFFIS:  Excellent. Thank13

you.14

Follow up?15

VICE CHAIRPERSON MILLER:  I'm just not16

sure. How did you get to the special exception17

provision? You're seeking a variance here.  And --18

MR. CARROLL:  I would simply -- I'm sorry.19

VICE CHAIRPERSON MILLER:  That's okay. Go20

ahead.21

MR. CARROLL:  I was simply responding to22

the Chair's comment to address 2116.6.  Obviously we23

are here for a variance today.  And he had asked me to24

relate how, for example, does the regulations look at25
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front yard parking in other situations.1

VICE CHAIRPERSON MILLER:  Oh, okay.2

CHAIRPERSON GRIFFIS:  Yes. I didn't mean3

to confuse.  It's interesting. But, frankly, I have a4

difficulty with 2116 in all of its gyrations and all5

directions that it has.  And with the photographs. I6

mean, the background of this, I think the Board needs7

to weigh this and what's happening.  And, you know,8

frankly I was looking at this for the past few days.9

This shouldn't be that complicated, and yet it is.10

It's complicated on several things.11

One, the way 2116 is written and its12

requirements and nonrequirements and its variance and13

special exceptions, and it's single family or it's14

multiple use.  It's required and nonrequired.15

And then it's complicated further with the16

fact that there is existing conditions not only in the17

photographs, which I thought were excellent to put in18

as part of this background, but I can't imagine that19

anyone in the District can't go through and find20

easily hundreds of examples.  21

And what's fascinating even more so to me22

in looking at where they are more prevalent, and it23

seemed to me in my understanding it's in the lower24

density zones, in the R-1 and the R-2 where you have25
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large houses that have driveways that, you know, are1

older than the regulations and that there are2

turnarounds and that there are circular driveways.3

Are we saying that they are actually in violation if4

someone parks in their driveway that is in the front5

of the building or in a circular drive?6

So all of that, how does that factor into7

this particular case?  I think it factors into the8

fact of how we're supposed to look at this regulations9

and what's required, what's the intent and what can be10

and should be allowed.11

And then we looked into the specifics of12

whether this specific variance has been met here, the13

tests, and that's the uniqueness and the practical14

difficulty.15

I'd like to see the additional photographs16

that are there.  But let me hear from other Board17

members whether we're ready to proceed with this today18

or set this off for a decision.19

BOARD MEMBER MANN:  What were the20

additional photographs that you'd like to see that you21

just mentioned?22

CHAIRPERSON GRIFFIS:  Just that there are23

additional photographs of the surrounding area of what24

the configuration is.  Okay. I'll pass it through to25
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the Board.1

But I think we could take this in and set2

this decision, then we can make copies of this to3

review is there additional information that we need.4

It's interesting.5

VICE CHAIRPERSON MILLER:  I guess with6

respect to the photos in general, I mean I think7

they're really helpful, but it's hard to know what8

they signify.9

MR. CARROLL:  I apologize. I just took10

those photos.  I was about to offer that I could11

provide you with a narrative explaining where these12

are from.13

Just briefly, I took these photos, as I14

said, on a walking tour starting at Calvert and 37th15

Street walking down towards to the applicant's16

property. As you can see, the commercial is on the17

left hand side. I walked down and then I photographed18

the subject property showing the relation to each19

other.  And then continued down the street showing20

that there were other curb cuts and then showing the21

parking lots as well.  And then I made the right. If22

you're familiar, Tunlaw comes in at an angle and23

intersects with 37th Street.  I then made that bend24

and walked up Tunlaw taking photos of other examples25
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of curb cuts and parking that was going on on that1

side of the street in the more residential area.  And2

then basically ended the photos at Tunlaw and Calvert.3

As I said, I would be happy to submit a4

small narrative to go along with the photos.5

VICE CHAIRPERSON MILLER:  Mr. Chair, I6

think if we are putting this off for decision making,7

that would be helpful.8

CHAIRPERSON GRIFFIS:  Let's do, let's have9

that in.  It shouldn't take that long.  Let's get this10

done, and we'll set this for the 6th of June.11

I think the Board needs to deliberate on12

our own for a bit on this and look at 2116.  13

Frankly, I think there was a lot of good14

information that was presented today that perhaps I15

didn't see or other Board members didn't fully16

appreciate in the written submission. Obviously,17

that's why we have public hearings.  But with this,18

and the photos I would say be concise, but you might19

want to have even if it's a base atlas or some sort of20

site plan that shows where they're taken, and then you21

can add narrative if need be.  Don't need to be too22

extensive.  I think it would be very clear as it rolls23

along.24

Okay.  Anything else?  Anything else we25
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see that we need?  Very well.  If there's nothing1

further, then I believe we can do that and have that2

set in.3

We'll need that, of course, by -- Ms.4

Bailey, Mr. Moy, Wednesday at 3:00 would be sufficient5

to get this out?6

MS. BAILEY:  Yes, Mr. Chairman.  Let's7

see, that's the 31st.8

CHAIRPERSON GRIFFIS:  Right.9

MS. BAILEY:  This Wednesday.10

CHAIRPERSON GRIFFIS:  No.  I was thinking11

next.12

MS. BAILEY:  The 31st?13

CHAIRPERSON GRIFFIS:  Yes.  Possible?14

MR. MOY:  Yes.15

CHAIRPERSON GRIFFIS:  Excellent.16

Obviously any earlier, is appreciated.17

Very well. Is there anything else?  If18

nothing's further then, thank you very much. Do19

appreciate it.  We'll look for that last submission20

and we'll take this up on the 6th. Of course, the21

record will be closed then except for that information22

which we've now required to be put into the record. On23

the 6th we will call for this decision making. At that24

time there wouldn't be additional testimony taken, but25
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we will have our deliberation and decision.1

MR. CARROLL:  Thank you.2

CHAIRPERSON GRIFFIS:  Thanks.3

Okay.  Let's move ahead then and call the4

next case for this morning.5

MS. BAILEY:  Application 17474 is ASR6

Group Inc., pursuant to 11 DCMR § 3103.2 for a7

variance from the lot occupancy requirements under8

section 772, and a variance from the residential9

recreation space requirements under section 773, to10

allow the construction of a new 326 unit apartment11

building in the C-2-A District at premises 1300 Rhode12

Island Avenue, Northeast, Square 3956, Lot 801.13

CHAIRPERSON GRIFFIS:  Thank you very much,14

Ms. Bailey.  Let's move ahead then.15

A very good morning.16

MR. DePUY:  Good morning.  Mr. Chairman,17

Members of the Board.  For the record, I'm Jacques18

DePuy, attorney with Greenstein DeLorme & Luchs.19

Appearing with me is co-counsel is Stephanie Baldwin.20

Our witnesses I'll identify briefly and then give a21

very brief preliminary statement.  Mr. John Hoskinson22

to my right represents the owner/developer and Eric23

Colbert, who is well know to the Board, is the24

architect on the project.25
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I do have several quick preliminary1

comments to make. First, we submitted to Board staff2

the ANC resolution which we just obtained, and which3

we feared was not submitted directly by the ANC to the4

Board. And we wanted the Board to get it as soon as it5

was available.  It's an ANC resolution in support of6

the proposal, dated April 6th. There's also an email7

letter, dated May 22nd explaining that the ANC was8

presented with the amendments to the application and9

supported them as well.10

CHAIRPERSON GRIFFIS:  Why are we getting11

this now?12

MR. DePUY:  I wanted to make sure that you13

had it for your file, because it had not been14

submitted previously.15

CHAIRPERSON GRIFFIS:  I guess that's my16

question. Why wasn't it submitted?  What's the date on17

it?18

MR. DePUY:  We just got it late yesterday19

afternoon or last evening, actually.20

MR. DePUY:  I think my eyes are going. I21

can't read this.  What is --22

MR. HOSKINSON:  The secretary of the23

Advisory Neighborhood Commission had been out of town24

and I had been following up with them to get a copy of25
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the resolution. I only received it, and only by fax1

yesterday late afternoon.2

CHAIRPERSON GRIFFIS:  Okay.  3

MR. HOSKINSON:  And that's why it's4

presented to you today.5

CHAIRPERSON GRIFFIS:  When was the6

meeting?7

MR. HOSKINSON:  May 6th, I believe.8

CHAIRPERSON GRIFFIS:  Okay.   Is there an9

ANC Commissions from 5-B here today?  ANC?10

MR. HOSKINSON:  I don't think so, although11

the single member commissioner from the applicable12

district did send in an email which summarized the13

results of the vote that occurred at that May 6th14

meeting of the full Advisory Neighborhood Commission.15

CHAIRPERSON GRIFFIS:  Good. Indeed.16

I'm just trying to get to the bottom of17

the facts.  Of course, our rules and regulations18

require us to have this submitted in a certain date,19

otherwise we cannot give it great weight without20

waiving our rules and regulations.  And so I'd ask the21

Board if there is any opposition to waiving our rules22

and regulations and accepting this into the record?23

VICE CHAIRPERSON MILLER:  I have a24

question first.  Is this being submitted by the25
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applicant or has the ANC submitted it today?1

MR. HOSKINSON:  With respect to the2

resolution from the full Advisory Neighborhood3

Commission, that I was told by the Chairman of that4

Commission that their responsibility was not to submit5

it to you, but to give it to us and then we would6

tender it to you.7

CHAIRPERSON GRIFFIS:  Good.  Well, you can8

correct that when you leave.9

MR. HOSKINSON:  Right. They're citizen10

volunteers.  I can't really make them do it any other11

way.12

CHAIRPERSON GRIFFIS:  Indeed.13

MR. HOSKINSON:  So I gave it to you as14

soon as I got it.15

CHAIRPERSON GRIFFIS:  We know the feeling.16

Okay. Well, we'll make it clear to them.  It is clear17

in all the mailings that come out, but there it is.18

Ms. Miller, follow-up?19

VICE CHAIRPERSON MILLER:  Which regulation20

are you referring to with the seven day waiving?  Is21

for an ANC report in particular or is it just for a22

late filing or what?23

CHAIRPERSON GRIFFIS:  The filings.24

VICE CHAIRPERSON MILLER:  I don't know.25
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Just in pausing, because this is a first for me.  You1

know, with respect to giving it great weight or2

whatever, since it's not even being submitted by the3

ANC. Maybe that's not the question at this point.4

CHAIRPERSON GRIFFIS:  What's a first?5

VICE CHAIRPERSON MILLER:  What?6

CHAIRPERSON GRIFFIS:  What's the first?7

VICE CHAIRPERSON MILLER:  That an8

applicant has submitted the ANC report.  9

I think we can take it in and then later10

decide about the weight to give it. How about that?11

COMMISSIONER HOOD:  I really don't think12

it's that difficult.  It's evident that the ANC, and13

let me disclose this is my ANC, it's evident that they14

obviously took a vote and they did the best they15

could. And as was already stated, they're citizen16

volunteers.  And, yes, we do have a procedure.  I17

understand, Ms. Miller.  But in the Zoning Commission18

in the past we have kind of balanced that with19

volunteerism and made our decisions.  So I would hope20

that the Board would afford 5-B the great weight in21

which they're entitled.22

And I would tell you, they have asked the23

Office of Zoning to give them a quasi-education class.24

I am aware of that.  So that's where we are.25
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Thank you.1

CHAIRPERSON GRIFFIS:  Excellent.  Thank2

you very much, Commissioner Hood.3

And I think unless there's any direct4

opposition to speak just to waive our rules and5

regulations, we can accept this into the record.  And6

also set our schedules to get out to 5-B at some7

point.8

Any other difficulties with that?9

Excellent. Let's move ahead then.10

MR. DePUY:  Thank you, Mr. Chair.11

Members of the Board I'd also like to12

remind the Board that the application has been amended13

on two instances, first May 3rd and secondly May 4th14

to add additional relief. The additional relief added15

was with respect to compact parking.  And secondly,16

with respect to a special exception for the roof17

structures. We provided notice to all owners within18

200 feet.  We've provided notice of that to the ANC.19

We've provided notice to the Office of Planning as20

well.21

And as I said, the ANC letter that was22

just referred to is aware of and in support of the23

application as amended.24

Finally, the Office of Planning report25
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indicated that perhaps an FAR variance might be1

necessary.  I simply want to clarify that no such FAR2

variance is necessary or will be sought by the3

applicant.4

CHAIRPERSON GRIFFIS:  Excellent.  So I can5

reiterate to make sure that we're all in a full6

understanding. Exhibit 23 and 25, I believe, in our7

record shows the amended application. We're looking at8

a special exception under 411.3 and now a variance9

from 2115.2, which is going to the parking, either10

counted towards or the utilization of compact choice11

of parking count, is that correct?12

MR. DePUY:  That's correct.13

CHAIRPERSON GRIFFIS:  Good. And are you14

going to provide or will you provide a clarification15

of the numbers?  We have good percentages and we have16

totals, but we need now how many are required as a17

matter of fact and then how many standard are provided18

and how many compact are provided.  Do we have that19

today?20

MR. DePUY:  I believe the testimony will21

indicate that --22

CHAIRPERSON GRIFFIS:  Excellent.23

MR. DePUY:  -- but if not, we'll submit24

that for the record.25
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CHAIRPERSON GRIFFIS:  Perfect.  Very well.1

MR. DePUY:  Finally before calling our2

witnesses, I'd like to say that this project has very3

wide community support. T he applicant has revised the4

project in several instances, which our witnesses will5

describe. Has worked with very closely with immediate6

neighbors and with the Brookland Community to resolve7

a number of design, parking and other issues, and a8

result the project has been revised and has gotten9

very strong community support.10

Finally, as the Board's aware, the Office11

of Planning is also very supportive of the project and12

is supportive of the relief requested, even including13

the amended relief with the sole exception of the lot14

occupancy variance.15

So with no further introductory16

statements, we'll ask Eric Colbert to give his17

statement and describe the project for the Board.18

PARTICIPANT:  Mr. Chairman, would it be19

too much to ask that the applicants turn the easels so20

that we can see?21

CHAIRPERSON GRIFFIS:  Good.  Perfect. We22

have a request, of course, to move the Board's -- let23

me see, is it possible to get the screens working?24

Before you do too much of that, it makes it happen.25



53

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

Yes, that's exactly it.  If you want to reorient your1

seating.2

I'll tell you that we're still working out3

the kinks of the new hearing room.  But eventually at4

some point the screens on the side will actually come5

on. Maybe not today.  But if you're here on another6

application.  And that would show you what's7

happening.8

But there it is. If everyone can see, why9

don't we move ahead.10

MR. COLBERT:  Good morning, Mr. Chairman11

and members of the Commission.  My name is Eric12

Colbert.  I'm the project architect for this13

development.  14

And I'm very happy to be here today15

because, as Jacques mentioned, we had a very16

successful and rewarding situation with the community17

where we spent a lot of time working with them and18

I'll explain to you what we did.  But all through the19

process we fell that it went really well.20

The first document that I have here an21

aerial photograph that shows our site.  And we have22

Rhode Island Avenue on the south here. Directly across23

the street there is a shopping center which is in kind24

of poor condition.  And then next to it is a huge25
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complex called Brookland Manor, which is kind of in1

disrepair.2

On our east side is a fire house.  3

And on the north side there is some single4

family houses facing Franklin Street. And fortunately5

for them in terms of being kind of a buffer, not only6

is there a significant grade, which I'll showing you7

going from south to north on the site, but there is a8

very significant retaining wall going across here.  So9

what it does is it puts these single family houses up10

on a plateau.  And secondly, actually they're not11

oriented toward our site. So those are the things in12

common, as I'll show you, kind of mitigates some of13

the adjacency of an apartment building next to your14

single family houses.15

As you're coming up 13th Street on the16

corner this is a commercial building.  And then this17

next structure that looks like a single family house18

is actually a medical office. So it's not until you19

get north of Evarts that you get two single family20

detached houses that are really the two that are21

significantly impacting on our site.  And I spent many22

evenings there working with the folks that live here23

and talking about how we could revise the building to24

make them feel more comfortable about our development.25
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This second document that I'm showing you1

is actually a document that you have in your set that2

was submitted.  And one thing I'd like to point out is3

that I've just highlighted the contours here with a4

marker. But it does show you the significant grade5

that goes through the site.  And I will be testifying6

about how that plays into the relief that we're7

requesting for lot occupancy.8

This next document is very interesting9

because it shows the building that existed on the site10

that was demolished, what, about 8 years or 10 years11

ago --12

MR. DePUY:  In the mid '90s.13

MR. COLBERT:  In the mid '90s.  This was14

actually, and I want to make sure you can all see, a15

800 unit building that was there.  And it was very16

interesting for us during this whole process because17

a lot of the neighbors that we talked to came out and18

had very fascinating stories about either relatives of19

theirs or good friends of theirs that lived in the20

building. And this is a very important structure in21

its time for this community.  So there was a lot of22

kind of emotion there and it talked about the23

evolution of the building. And it was very fascinating24

to talk to the folks about that.25



56

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

The next document is kind of roof/site1

plan that shows our building.  And the shape of it is2

such that we have two courtyards.  The one on the3

south side is the larger of the two courts, and that's4

a closed court.  And then on the north side we have a5

smaller court, but its open facing north.  6

Here's the fire house. This is Rhode7

Island Avenue.  There's the shopping center. These are8

the commercial buildings along 13th Street. And these9

are the two single family houses that are most10

directly impacted by our project.11

And you'll notice that there's a notch in12

the building here that's directly across the street13

from these two houses.14

This next document is our landscaping plan15

and also lighting.  And these are the courtyards that16

actually are part of our recreation space. And you'll17

see we're proposing a very significant landscaping and18

also a lot of trees that would separate us on the side19

and rear yards. And then fortunately on 13th Street we20

have 30 foot right-of-way.  So dedicating ten feet of21

that to sidewalk still gives us a 20 foot buffer22

between the edge of the sidewalk and our building for23

planting. And we really beef up, and also included24

lots of additional lighting fixtures that will25
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compliment the existing street lighting.1

CHAIRPERSON GRIFFIS:  Is that counting2

towards your recreational space on 13th Street?3

MR. COLBERT:  We're not counting any4

public space as recreation space. And the answer is5

no.6

This diagram on the left here is our7

parking garage.  And I'll go into later the exact8

number of spaces that we're referring to in terms of9

the relief.  But this is Rhode Island Avenue and this10

is 13th Street. The sole entrance and exit from our11

garage is actually a curb cub that's existing, so we12

do not need to create any new curb cuts.  The fire13

station is here.  And the community was very14

appreciative of the fact that this is not something15

that was requiring zoning relief, but the fact that we16

do have the entrance and exits so all the traffic will17

be off of Rhode Island Avenue and off of Rhode Island18

Avenue in a place that's not anywhere near the single19

family houses.20

And then our loading dock is also here,21

right next to the fire station.22

And then this is our cellar plan. You can23

see these courts.  Again, that's part of our24

recreation space. But in addition to that in the25
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cellar, we also have a billiards room, a community1

room and a theater and a gym, on the northwest side of2

the building.3

And then this is the typical floor plan.4

Again, off the courts you can see that we're proposing5

these balconies. And I'll get into this a little more6

later, but half of the relief that we're requesting is7

actually just to add the balconies, about 2½ percent8

of the lot coverage. And, again, this is a notch in9

the building that we created as part of our community10

interactions.11

This section is very informative. The top12

one is north/south. So it shows the existing houses13

that are up on Franklin Street. And then there's a14

retaining wall. And then you see our building set in15

here with the courts.  And the relative very calm16

scale of the building as relating to the neighborhood.17

And imaging before, you know, they had a 90 foot18

building here.  So there was a very strong feeling in19

the community that we had done something that would be20

an appropriate scale for the neighborhood here.21

So that kind of wraps up my preliminary22

orientation of the project.23

And then next I wanted to go through just24

talk about a little bit about our work with the25
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community.1

CHAIRPERSON GRIFFIS:  That's in the2

record, and I think we've all reviewed that. I think3

we ought to get directly into the reasons why we're4

here; roof structure and counting of parking spaces.5

Unless -- pardon me?  Right.  But the variance case.6

I don't think -- unless you want to go through the7

community concerns and how they're addressed.8

VICE CHAIRPERSON MILLER:  No. No, I don't.9

I'm sorry.10

CHAIRPERSON GRIFFIS:  Good.  Let's get11

into it.12

VICE CHAIRPERSON MILLER:  I was just13

saying that I thought also you were going to say how14

the topography led to your seeking relief from the lot15

occupancy?16

MR. COLBERT:  Oh, absolutely.17

VICE CHAIRPERSON MILLER:  Okay.  18

MR. COLBERT:  In terms of the relief19

sought, given the number of units that we have we20

would be required to provide 98 standard size spaces.21

And we're proposing to provide 62.  We're actually22

required to provide a total of 163 parking spaces,23

however we are going to provide 264, which is more24

than a 100 more than the required amount.  And that25
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resulted from our working with the community and they1

have concerns about parking, as communities do.  But2

by doing this, it allowed us to increase the actual3

number of spaces provided in our parking level by 20.4

The next issue had to do with the5

recreation space variance.  Our project does not6

provide the 20 percent required, but provides 107

percent which does comply with the requirements.8

However, in addition to that there's another 209

percent of square feet in addition that's in the10

proposed balconies and the roof that we're going to11

include in this project.12

In terms of the penthouse the design that13

we're showing on this building, these are basically14

spare enclosures that will allow the top floor units15

to gain access to the roof for roof decks.  And in16

previous projects we had similar configurations, but17

the Office of Planning was concerned that the new18

Administrator might look at it a little differently.19

So just to make sure that there wasn't going to be an20

issue when we actually got the permit, they asked us21

to include calling it one structure even though it was22

divided into these separate roof access rooms with23

stairways in it.24

And then the last relief has to do with25
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lot occupancy.  And as I mentioned, we're asking for1

an increase which is less than 5 percent to a total of2

64.7 percent.  And half of the increase allows us to3

place all the FAR on four floors.4

The reason that's really important is5

because we have 20 feet grade difference between the6

bottom and the top of our site from the south to the7

north end. And if we did a five story building, which8

is possible in a zone that permits 50 feet in height,9

if it were a flat site there would be no problem10

getting it in. However, since we measure from the11

middle of the building by the time we get to the north12

end, the lowest level would be completely buried under13

the ground.  And the fifth floor only has about 6,00014

or 7,000 square feet on it anyway.  If we took the15

bottom four floors and did the full lot occupancy of16

60 percent, the fifth floor is very small.  17

And if we were doing commercial building18

on this lot, we wouldn't have any restriction on lot19

occupancy. We could go up to 100 percent.  20

So to only ask for 2½ percent for the21

increase in building just to get the FAR in, and what22

that does the community was very appreciative of this23

because that enabled us to do a building that is24

actually 46 feet 8 inches tall and not the 50 feet.25
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And that difference was a significance importance for1

them, and one of the things that we were proposing2

that was extremely important and went in with the3

goodwill that we had there to get our unanimous4

approval.5

So the last document that I wanted to show6

you I think it's a very interesting analysis.  Because7

we're doing here is we're taking all the commercial8

zones and, say, you're an architect and you want to9

design a building on a commercial zone and not put any10

commercial in it.  The C-2-A zone that we're in is the11

only where you would actually not be able to use the12

full FAR.  So because of that we believe, and the fact13

that we can't do a 5 story building because of the14

significant grade change across the site, that there15

is a kind of unique quality to that particular zone16

that has created a difficulty for us in being able to17

use the structure that we wanted in order to create18

the building that will be able to be constructed19

reasonably.20

VICE CHAIRPERSON MILLER:  I just want to21

follow-up, because I understand that Office of22

Planning has a problem with this, which I'm sure23

they'll address further. But are you saying that the24

reason that you're seeking the relief from the lot25
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occupancy requirements is because you can't use up1

your FAR otherwise?2

MR. COLBERT:  That's exactly correct.3

VICE CHAIRPERSON MILLER:  Okay.  But then4

the next question is so what?  What if you don't use5

up your FAR?  Then what's the practical difficulty in6

not using your full FAR?7

MR. COLBERT:  Well, I think it's like any8

property, it's under contract based on an analysis of9

the potential construction there, which assumes that10

the FAR will be able to be built.  And under most11

circumstances we could do a five story building if it12

were a flat site.  But the unusual circumstance is the13

slope, which makes it difficult for us to do a five14

story building. So we're just asking, not for any15

additional density, but just to be able to put the16

same amount on four stories and that will cause a17

minimal additional lot coverage of this site, keeping18

in mind that if it were commercial we could fill up19

the whole site.20

But from the outside the building won't21

look any different with the increased occupancy22

because that's all additional -- it's basically just23

two apartments per floor, and those will be facing the24

courts.  There won't be any significant or visible25
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difference from the outside of the building.  Except1

for the fact that it will be lower.2

VICE CHAIRPERSON MILLER:  I guess I'm just3

trying to get at the practical difficulty prong of the4

variance test which we have to meet all the prongs.5

You have to meet all the prongs.  We've defined that6

you meet them.7

I mean would it do something to the8

building that would be really detrimental or would9

there be a severe economic ramification?  That's10

really what I'm trying --11

MR. COLBERT:  Yes, I think it's an12

economic problem to not be able to use the full FAR.13

VICE CHAIRPERSON MILLER:  In this14

particular case or in general?15

MR. COLBERT:  Well, definitely in this16

case.17

VICE CHAIRPERSON MILLER:  Okay.  18

MR. COLBERT:  I mean I think in general it19

might not be a problem if they had a flat site, then20

they could use by creating a five story structure.21

VICE CHAIRPERSON MILLER:  And I just22

wonder if it effects a certain number of units that23

wouldn't be able to be built.  I understand it's --24

MR. COLBERT:  It's about 20 units.25
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VICE CHAIRPERSON MILLER:  Twenty units?1

MR. COLBERT:  It's a significant deal.2

VICE CHAIRPERSON MILLER:  Twenty units?3

MR. COLBERT:  Yes.4

VICE CHAIRPERSON MILLER:  Okay.  Plus the5

balconies?6

MR. COLBERT:  Correct.7

VICE CHAIRPERSON MILLER:  Okay.  8

CHAIRPERSON GRIFFIS:  Anything else?9

You made a couple of comments on the roof10

structure. You said that you don't comply with the11

roof all in one structure.  I wasn't sure what you12

were trying to describe.13

MR. COLBERT:  The Office of Planning asked14

us to request this variance because there's something15

in the Zoning regulations that says that roof16

structures have to be in one enclosure. And even17

though we have one roof over the whole structure,18

there's separate rooms.  And in their thinking that19

may not be considered one enclosure. But internally20

it's divided into different section, one for each21

apartment that's on the top floor.22

It's no different then if you had two fire23

stairs going to a roof. It's a stair enclosure.24

I haven't had to get any relief from this25
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in the past, but this is something that they have said1

we should do just to be safe, given the new --2

CHAIRPERSON GRIFFIS:  Well, we need some3

clarification of that and what aspect of 411.3 you're4

not meeting. It seems to me in looking at your plan5

maybe there's a dashed line that covers all these6

consistently with a roof.  But it seems like the7

entire penthouse structure is not one enclosure.8

MR. COLBERT:  There is a roof that goes9

over the entire structure?10

CHAIRPERSON GRIFFIS:  Which wouldn't11

comply with 411.3?  I mean, a roof is not the issue.12

It's the enclosure that's the issue?  In fact, the13

penthouse can be open to the sky.14

MR. HOSKINSON:  Correct.  That's why we're15

seeking the relief.16

Excuse me. That's correct and that's why17

we're requesting the relief.18

CHAIRPERSON GRIFFIS:  Right. Right.  And19

this shouldn't take long, I'm just trying to get20

clarification of what aspect of 411.3 do you not21

comply with.  Mr. Colbert asserting something that I22

wasn't aware of, that it actually complies but OP has23

a different feel that maybe the Zoning Administrator24

might look at it differently.  If that's the case,25
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then I'm not sure we need to have reinterpretations of1

our regulations every time there's a personnel change.2

Let's get into the specifics of what makes it or3

doesn't make it in terms of 411.3  Because my reading4

of 411.3 you don't make it because it's not a single5

enclosure. You have a single wall that ties these all6

together. Unless that's what you're saying actually is7

a single enclosure.8

Do you have A-4 on larger scale?  That's9

what I'm looking at in your submission.  A-4 is your10

penthouse floor plan.  And then what you're showing me11

is the upper floor -- upper roof plan. That shows a12

roof, right?  So I guess the direct question which13

actually hit this home is if you look at your plan,14

let's take one example. PH-63 and PH-40.  15

MR. COLBERT:  Right.16

CHAIRPERSON GRIFFIS:  Okay.  I note that17

there's a solid wall that shows like a partition that18

connects the two, correct?19

MR. COLBERT:  That's correct.20

CHAIRPERSON GRIFFIS:  There's a dashed21

line on each side that shows that?  A cover?22

MR. COLBERT:  Yes, that's the roof.23

CHAIRPERSON GRIFFIS:  Okay.  And you're24

asserting that that single wall is the enclosure, so25
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that creates a single enclosure between 63 and 40.1

And that's used throughout, is that correct? 2

MR. COLBERT:  Yes.  But I'm more than3

willing to go along with the interpretation that the4

roof itself does not define a enclosure.5

CHAIRPERSON GRIFFIS:  Right.6

MR. COLBERT:  That's why --7

CHAIRPERSON GRIFFIS:  Right.8

MR. HOSKINSON:  I mean if there is a9

continuous wall, it's enclosing something.  I think10

that was the way that it formally was interpreted and11

we've just run up against on advice of Office of12

Planning that there's a new interpretation in effect13

at the Zoning Administrator. And we're simply trying14

to comply with that interpretation.15

CHAIRPERSON GRIFFIS:  Exactly.  Thank you.16

MR. HOSKINSON:  By asking for the relief.17

CHAIRPERSON GRIFFIS:  Okay.  So you're18

saying in past a single wall has complied with the19

enclosure requirements?20

MR. COLBERT:  Or let's say, more21

importantly, having a roof over the entire structure.22

CHAIRPERSON GRIFFIS:  Having a roof over?23

I see.  That's interesting.  Okay.  Well, we'll get to24

that.  It may be a digression, but it seems like we're25
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caught with a Zen proverb here, does a single wall1

make an enclosure.  Kind of like the sound about one2

hand clapping kind of thing.3

Okay.  There it is then.  We'll get some4

clarification on that.5

Okay.  What else?  6

Just for clarification again, run us7

through the residential recreation. We seem to have 208

percent's required, 10 percent is being provided.9

MR. COLBERT:  Yes.10

CHAIRPERSON GRIFFIS:  There's 44,000 I11

think square feet that's actually provided for12

essentially recreating.  Of course, some of that is13

private off of units, so it doesn't fall into the14

requirement of the regulations.15

MR. COLBERT:  That's correct.16

CHAIRPERSON GRIFFIS:  That would make it17

upwards of or more than what is actually required.18

But then is there not -- 20 percent, 5019

percent.  Okay.  20

MR. COLBERT:  The other thing I would like21

to say about that is this building, even though it's22

zoned commercially, it's nestled in a residential23

zone.  And, you know, residential zones typically when24

you put an apartment building in there don't require25
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any residential recreation space.1

CHAIRPERSON GRIFFIS:  Right. Right.2

MR. COLBERT:  So that might be another3

factor.4

CHAIRPERSON GRIFFIS:  It doesn't really5

help the argument.6

MR. COLBERT:  Okay.  7

CHAIRPERSON GRIFFIS:  I mean one can8

assert all sorts of things. I mean C-2-A is a mixed9

use district. It allows commercial and it also allows10

residential.11

MR. COLBERT:  Right.12

CHAIRPERSON GRIFFIS:  So let's move ahead.13

Let me get again the counts.  Can you just14

run through that again? You said you were providing,15

beginning with the total number required is what?16

MR. COLBERT:  163.17

CHAIRPERSON GRIFFIS:  And you're providing18

how many standard?19

MR. COLBERT:  Well, we're providing 98 --20

we're providing 62 standard. There are 98 required.21

CHAIRPERSON GRIFFIS:  Right.22

MR. COLBERT:  And we're providing a total23

of 264 spaces.  And 163 are required total.24

CHAIRPERSON GRIFFIS:  And how many25
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compacts are required or allowed under 98 required?1

It should be 40 percent of 98?2

MR. COLBERT:  Sixty-five are allowed as 403

percent of 163.4

CHAIRPERSON GRIFFIS:  Gotcha.  And you're5

providing?6

MR. COLBERT:  We want to provide 62 full7

size.8

CHAIRPERSON GRIFFIS:  How many compact?9

MR. COLBERT:  Of the remainder, it's 264.10

So it would -- total. So it would be 202 spaces11

compact being provided.12

CHAIRPERSON GRIFFIS:  And what the size of13

the compacts that you're providing?14

MR. COLBERT:  Well, they'll be at least 815

by 16, but some of them will probably be a couple of16

feet longer.  Probably at least 50 percent.17

CHAIRPERSON GRIFFIS:  Okay.  Okay.18

Anything else?  Any other questions right now?19

COMMISSIONER HOOD:  I have a couple of20

questions.21

CHAIRPERSON GRIFFIS:  Yes, Commissioner22

Hood.23

COMMISSIONER HOOD:  I don't who can answer24

this for me, but isn't there a curb cut on 13th Street25
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also?1

MR. COLBERT:  Yes, on the north side of2

13th.3

COMMISSIONER HOOD:  Which goes into your4

site?5

MR. COLBERT:  Correct.6

COMMISSIONER HOOD:  Okay.  Is that going7

to be utilized?8

MR. COLBERT:  No.  What we're doing is,9

you know it was a strong opinion from the community to10

try to keep as much traffic off of 13th as possible.11

And unfortunately, on our side of our 13th there's no12

parking lane.  So we're what we're proposing is a lay13

by there since we have a lot of space between the curb14

and building so that cars can pull off while they're15

dropping somebody off.16

BOARD MEMBER MANN:  Okay.  And then that's17

what that is right across from those two single family18

homes that you mentioned?19

MR. COLBERT:  Yes. Yes.20

BOARD MEMBER MANN:  That's what that is,21

the lay by?22

MR. COLBERT:  Right.23

COMMISSIONER HOOD:  Okay.  And I didn't24

see in the record anything from the fire department.25
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And I know that's real close to their entrance, the1

curb cut that you're going to be utilizing on Rhode2

Island Avenue.3

First, let me back up. If I'm going east4

on Rhode Island Avenue, how difficult would it be for5

me to make a left turn into the site?6

MR. COLBERT:  It would be easy to do now,7

and people have expressed concerns about that. And8

we're going to work very closely with the Department9

of Transportation to come with a system to assure10

safety.  Because we realize that there's a potential11

for people that are going east to make a left turn.12

And so we're thinking about ways that that can be13

like, maybe, kind of median there or something, or14

maybe just a no left turn sign until you get to the15

intersection so that we can make sure that we don't16

create more of an unsafe situation.17

COMMISSIONER HOOD:  I'm pretty sure18

there's a solid line. I think we have a solid line,19

you're not supposed to make left. So that's what you20

have right then.21

MR. COLBERT:  Right.22

BOARD MEMBER MANN:  I don't know if that's23

been taken into consideration.  And I think that we24

need to, Mr. Chairman, make sure that DDOT addresses25
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that, at least before I feel like I'm confident in1

moving forward.2

The other thing is have you spoke with the3

fire department, which is Engine 26 or whatever it is,4

right next door?  When you're talking about going into5

that one curb cut, which is going into your site, what6

about potential backups?  Because if that's the only7

egress and ingress right there, what about potential8

backups which would extend until the curb cut of the9

fire department?10

MR. HOSKINSON:  I think I can address11

that.  If we have a gate or door on the garage, it12

would be down at the bottom of the ramp where you13

actually enter the building structure. So that if you14

had a need for people to queue up in order to get into15

the garage, they would queue up in the driveway ramp,16

not in front of the fire house.17

COMMISSIONER HOOD:  So you don't expect18

that there would be that much queuing when everybody's19

coming home or whatever?  And also, isn't this where20

your access for your trash trucks or whatever is going21

to pick up trash, is this the access to it also?22

MR. HOSKINSON:  Yes, it is.  No, I don't23

expect the queuing to extend past that lane. In other24

properties of similar size, the number of people25
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entering and exiting isn't that great, even at rush1

hours. You're talking about one a minute typically or2

rates of that magnitude, which would not cause a3

queuing to extend past the fire house.4

COMMISSIONER HOOD:  Were all those things5

in your discussions with, not just the community, but6

I guess with the officials; the Office of Planning and7

whoever else was at the table, were those issues8

brought up?  Were they discussed or was it even9

mentioned?10

MR. HOSKINSON:  With respect to the --11

COMMISSIONER HOOD:  The queuing, the12

blocking of the fire house --13

MR. HOSKINSON:  The queuing, no. The14

queuing was not brought up, no.  It may have been --15

I don't think so, no.16

COMMISSIONER HOOD:  And I know this is17

done all the time.  Let me go back to my question,18

making a left turn across solid lines.  I shouldn't19

admit that maybe I do that sometime also.  But it's20

obviously a violation and there's a reason for solid21

lines, which mean not being able to make a left turn.22

Mr. Colbert, was that ever mentioned in your previous23

discussions?24

MR. COLBERT:  Well, people in the25
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community did say that they wanted us to work with the1

Department of Transportation to assure that people2

coming east were not inappropriately making left hand3

turns as much as we could figure out a plan to help4

achieve that across the lines.5

COMMISSIONER HOOD:  Okay.  Because I know6

that between 7:00 and 9:00 in the morning that's7

undoable.  It's very difficult to do.8

Okay.  I'll leave that for the experts.9

MR. COLBERT:  Yes.  We're really hoping10

that because of the location of the site that a11

significant number of the purchasers are going to be12

taking Metro and a lot of the car use will really be13

on the evenings and the weekends and they'll be using14

public transportation.15

COMMISSIONER HOOD:  But on the other hand,16

the flip side of it, Mr. Colbert, how many parking17

spaces are you going to have?18

MR. COLBERT:  Two hundred and sixty-four.19

COMMISSIONER HOOD:  Two Hundred and sixty-20

four.  So you're encouraging them; we're sending mixed21

messages here. We're encouraging them to take the22

Metro but we have 260 -- what is it, Mr. Chair?23

CHAIRPERSON GRIFFIS:  Two sixty-four.24

COMMISSIONER HOOD:  Two sixty-four parking25
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space. Okay.  1

MR. COLBERT:  Right.2

COMMISSIONER HOOD:  All right. Thank you.3

I just want you to thank about it.4

Thank you.5

MR. COLBERT:  Yes.6

MR. HOSKINSON:  Mr. Hood, you're familiar7

with the neighborhood. You probably recall that there8

is a left hand turn lane going into town on Rhode9

Island Avenue as you get to 13th Street. So there is10

sufficient width in the street to accommodate that if11

the Department of Transportation approved it.12

COMMISSIONER HOOD:  You mean coming west?13

Coming west to 13th Street making that left on 13th14

Street.  Yes, there is a left.  Yes, I'm familiar with15

that. I'm just talking about east.  West is fine.16

MR. HOSKINSON:  Right.  Well, the street17

remains the same size going past our property.  Rhode18

Island Avenue does.  So if there's room enough for a19

left turn lane turning south on 13th, then I would20

assume that there's room for such a lane turning into21

our property --22

BOARD MEMBER MANN:  I'm not debating the23

room. I'm just concerned about the solid line. And I24

may be wrong, maybe it's a broken line. But I think25
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there's a solid line there now.  And I think that1

needs to be addressed. 2

Thank you.3

CHAIRPERSON GRIFFIS:  Good.  So we've4

relabeled that parking storage, car storage not5

parking so that they'll use the Metro for all the 264.6

MR. COLBERT:  Right.7

CHAIRPERSON GRIFFIS:  We need to look at8

DDOT and how that actually might be restripped.  But9

to follow-up on Mr. Hood's comments, what is the10

anticipation of programming if that didn't change?11

The existing condition is. What is your anticipation12

if people are coming from in town traveling east, how13

would they access that parking?14

MR. HOSKINSON:  As you can tell from the15

map or the aerial photo, there's a little section of16

another road.  There's a little triangle. You could17

turn left at the next intersection and quickly turn18

around.  Because there's a little triangle there19

formed by --20

CHAIRPERSON GRIFFIS:  So they would go up21

to Brentwood Road?22

MR. HOSKINSON:  Yes.  Actually, you could23

quick take a left around Brentwood Road and come back24

to the property.  It wouldn't be much of a impediment,25
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assuming that there was no accommodation by Department1

of Transportation.2

CHAIRPERSON GRIFFIS:  Right.3

CHAIRPERSON GRIFFIS:  Okay.  Excellent4

points.5

Other comments, questions?  Ms. Miller?6

VICE CHAIRPERSON MILLER:  I'm just7

wondering how many of the units have private balconies8

or terraces?9

MR. COLBERT:  I would say about 7010

percent.11

VICE CHAIRPERSON MILLER:  Oh, okay.  And12

could you just say what -- given that's a large part13

of why you're seeking the lot occupancy, why the14

balconies are so important to your building?15

MR. COLBERT:  I just thought it would be16

a nice amenity to have.  The market's getting pretty17

tight right now. And so any amenity that you can add18

to make your project a little nicer is always19

appreciated.20

MR. HOSKINSON:  I think I, when I get a21

chance, may also address that in a little more detail22

for you, Ms. Miller.23

CHAIRPERSON GRIFFIS:  Go ahead.24

MR. HOSKINSON:  Thank you.  I'm John25
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Hoskinson. I'm a principal of Columbia General, Rhode1

Island, which is the entity that has the property2

under contract.3

You already know that we have strong4

support from the community, but I need to address a5

couple of things that need clarification. One of them6

is that the resolution that was issued by the ANC is,7

in fact, incorrect. I was there at the meeting and8

know what they voted on.  And they voted on all four9

of the items of relief that we request from you.10

I think what happened is when the11

secretary put together the minutes or the resolution12

several weeks later, he tried to make it a little more13

formal than it was written at the time of the meeting,14

and therefore referred back to the original15

application but failed to see the amendments. But16

those amendments wee in the hands of the Commissioners17

at the time they voted.18

And you should have received from Rayseen19

Woodland, who is the ANC Commissioner for the Single20

Member District in which we lie, an email that21

summarizes the vote of the Advisory Neighborhood22

Commission on the 6th of May.  In fact, you should23

have received emails not only from Rayseen Woodland,24

but also from Clay Turner and from Sandra Walker and25



81

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

from Rayner Pack who are all neighboring owners and1

who have all submitted emails in support of our2

requested relief.  Those are, of course, they didn't3

arrive probably until yesterday or Friday of last4

week, and so that you may not have gotten them.  And5

we can give you copies.6

CHAIRPERSON GRIFFIS:  Is that's what's7

coming in now?  Okay.   Yes.8

MR. HOSKINSON:  I don't know.9

CHAIRPERSON GRIFFIS:  Thank you.  Okay. 10

Go ahead.11

MR. HOSKINSON:  As you know, we're12

requesting relief on four matters, and Eric has13

explained those.  We have the support of the community14

on all four, and we have the support of the Office of15

Planning on three of them.  The only real issue in16

dispute is the percentage of lot occupancy, and that's17

the issue I'm going to try to address in more detail.18

I view the property as being unique for a19

combination of three reasons.  One, it's irregular in20

shape because the boundary along Rhode Island Avenue21

is not perpendicular to the lot lines on the east and22

the west.23

Two, the zoning of the lot is inconsistent24

with the adjacent single family detached homes.  The25
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property is zoned C-2-A and abuts directly on single1

family homes under R-1-B zoning.  2

If you start downtown and go out Rhode3

Island Avenue, there are places where C-2-A abuts C-3-4

A, C-M-2, R-4 an 4-5.  As you go from our site further5

out Rhode Island Avenue there are places where C-2-A6

abuts an R-1-B District, but almost always you find a7

public street or at the very least a public alley8

dividing them.  Here we are smack dab right up against9

a R-1-B on the north side of the lot.  And that's sort10

of an abrupt change in density. You don't have any11

townhouses, you don't have any semi-detached houses12

which tend to be built taller because of their13

narrowness of the lots.14

So you're going directly from single15

family right to multi-family, in this case.16

And three, as has already been discussed,17

the property slopes sharply up towards the northwest18

corner. The grade differential, if you measure the19

surface of the existing lot, is about 16 feet. But20

that's actually the remnants of the building that's21

been demolished and there is a retaining wall at the22

north end of the site that's another 5 feet. So you23

end up with a difference over the whole site of about24

21 feet. And if you're referring to the natural grade25
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there.  And actually in the center of the site the1

ground above the retaining wall is even a little bit2

higher.  But 21 feet is the approximate or a good3

average explanation of the grade differential.4

Now, I'm going to try to put that in5

perspective.  Forgive me if I don't do this right.6

I'm about 6 feet tall, and if I reach my7

hand up that's about 7½ feet.  And put in a pen in my8

hand and stand on tippy-toe, I can touch my 8 foot9

ceiling in my home. So this ceiling here is about 810

foot 3 inches tall.11

What we're talking about in terms of the12

grade differential is take that distance, double it13

and you've got 16 feet. And go half again, and you've14

got approximately the 21/22 feet that we are in the15

total natural grade differential between the highest16

point of the lot and the lowest point of the lot.17

Another way to look at it is to compare18

the total difference in the grade, this is let's say19

21 feet, with the maximum allowable square footage. We20

only 50 feet of elevation in this zone. This grade21

differential constitutes essentially 42 percent of22

what we have available in terms of building height.23

Now, in the C-2-A district as Eric24

explained, there are really two ways that you can25
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achieve your maximal lot occupancy, and that is1

through either putting commercial on the front floor2

which is not subject to the percentage of lot3

occupancy limitations and, say, three floors of4

residential above or you can do it with five stories5

residential only.  Either way you get all of the6

allowable floor area, but stay well within the7

percentage of lot occupancy.8

In our location, however, neither of these9

solutions is practical.  There are ready; if you walk10

from our site to the Metro stop, you will see vacant11

store fonts. And that's getting closer to the Metro12

stop.  So it would be economic folly for us to build13

one floor of commercial space on this lot.14

And even if we did, we would find that our15

users would be those that demand smaller spaces,16

single bay users.  And each one of those users would17

want frontage on either Rhode Island Avenue or 13th18

Street and would want easy access from the sidewalk.19

Well, we can't give that to them because the sidewalks20

going like this.  And that's true on Rhode Island21

Avenue as well as 13th Street.  But a floor runs like22

that.  And when you take into account providing23

handicap access to each one of these small bays, it's24

virtually impossible to do.25
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The other option is a five story building.1

But as Eric has already explained, a five story2

building given the slope we're talking about, you end3

up sticking the lower floors further into the ground4

making them less accessible, less useable, less5

valuable and to top it off, significantly more6

expensive. It's a loser combination. It doesn't fly.7

In addition, I think it's undesirable to8

try to build a five story structure there because then9

you start pushing the height limit.  And with the10

transition from the commercial to the residential11

zoning, it would be wise to make the building lower if12

practical. And that's just not our point of view,13

that's a point of view that's argued eloquently by the14

neighbors both as individual property owners and15

through the Advisory Neighborhood Commission.16

The building that Eric has designed in17

four stories allows for full utilization of the gross18

square footage with a building height that's actually19

lower than 50 feet.  We're down around 46 feet 820

inches I think as a maximum.21

What we're doing here, if you think about22

it, is if you had a balloon on this table full of air23

and pushed down on it a little bit, the sides would24

spread out a little it. That's what we're doing25
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architecturally to accommodate this difficult site.1

And that accounts for approximately 2.5 percent of the2

additional lot occupancy that we're requesting,3

meaning that instead of 60 percent it would be because4

of constraining the building to four floors, 62.55

percent.6

To further mitigate the transition from7

the commercial to the adjacent single family detached8

housing, we limited the roof structures on our9

property in our proposed designed to single story10

stair towers. If we were going to have a common deck11

on the roof, we would need elevator access. To have12

elevator access you need a penthouse that not only13

goes to the floor, but you have to have a floor above14

for the elevator mechanism. And that is a significant15

intrusion into the outlook of those single family16

neighbors of ours that are on the ridge that runs17

along the north side of the lot.18

And as compensation for the lack of a19

common roof deck, we have included balconies on some20

of the units. And those balconies add to approximately21

2.1 percent of the lot occupancy.22

So collectively when you talk about the23

variance we're asking for, it comes to less than 524

percent and it is taking us from 60 percent lot25
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occupancy to 64.7 percent, I believe it is.  So we're1

under 5 percent.2

There's no detriment to the public good3

and no impairment to the integrity of the zoning plan4

resulting from the additional lot occupancy.  I would5

say to the contrary, the additional lot occupancy6

results from a design that enhances the public good7

and better complies with good zoning principles by8

minimizing the transition between the two zoning9

areas.10

The four story structure also helps us a11

little bit on the irregularity of the lot.  Because12

when you have an angle that's less than 90 degrees, an13

acute angle, it becomes very difficult to design an14

apartment to fit in it.  So much on the outside wall,15

but on the inside wall when you're getting cramped up16

around an angle that's acute.  And with a four story17

structure, we only have to face that problem four18

times instead of five times. It's helpful in that19

regard.20

Now, the Office of Planning, to our great21

dismay, did not support our request for relief on lot22

occupancy.  We worked very closely with the Office of23

Planning and Steve Cochran and I exchanged telephone24

calls and emails, and even sent back and forth25
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diagrams.  So we worked hard to try to get them to see1

the light. But ultimately it was a conversation that2

was interrupt, because at one point Steve says "I have3

to get my report into the Board of Zoning Adjustment,"4

and that's where we ended the conversation.5

So in effect what I'm doing is continuing6

that conversation that we had at the time. We had7

pointed out to the Office of Planning, the same thing8

that Eric and I've said here, that five stories on a9

level lot can easily accommodate the allowable square10

footage without exceeding the percentage of lot11

occupancy.  12

And the Office of Planning essentially13

agrees with us on that, but they minimized that14

concern by saying that well the slope's only 4.215

percent and we're making up for any lost space by16

taking advantage of below grade space that doesn't17

count toward the floor area.  18

And we disagree with those arguments.  I19

don't think evaluating the site by figuring the slope20

percentage is as meaningful at all in determining the21

impracticality of development as it is to take the22

calculation I earlier did, which is to say that the 2123

foot slope differential is actually 42 percent of the24

total height we could build.  And it's 50 percent of25
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what we're actually proposing to build. This is not an1

easy site to work with.  This is a very difficult2

site.3

The other thing that he argues is that4

it's almost miraculously that we end up with more5

square footage than we would have been allowed by6

right on a level lot.  And to make that argument, the7

Office of Planning takes into account cellar space;8

space that is not more than 4 feet out of the ground9

and therefore it doesn't count as part of your10

allowable floor area.  Needless to say, when we go to11

sell them, we don't call them cellar space. We call12

them English basement units, but that's essentially13

what they are for zoning purposes.14

And I'm sure that you all understand that15

it's common practice of developers to include such16

space to increase their saleable or rentable square17

footage on the property.  It makes additional saleable18

space available.  And our project does in fact include19

English basement units.20

The argument of the Office of Planning21

runs something like this, as I understand it.  And22

that is with a four story structure you'll have a23

larger footprint on the ground and therefore you'll24

have more room around the perimeter for units that are25
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below grade, cellar space units.  And if you build a1

five story structure, it would have a smaller2

footprint on the ground because you're going up higher3

and therefore you would have less opportunity for4

below grade units.  And for that reason we're getting5

more square footage than we would if we built a five6

story building as a matter right. But that's really7

not correct.8

As Eric described, most developers would9

build their five story building out to the 60 percent10

lot occupancy, but they wouldn't make it all the same11

floor sizes.  As they got up to the top of the12

building, they'd make the floors a little bit smaller.13

And there is a good reason for doing that.  Because in14

modern apartment design, the apartments tend to be15

more rectangular than square with a long dimension16

running from the core of the building out to the17

window wall.  So by bringing the window wall in, you18

haven't actually impaired your design, in some cases19

you've improved it.  Because you'll see in some20

buildings around town the penthouse units are the21

premium units because they have, for example, the22

extra balcony, personal balcony that they would get as23

a result of changing the design.  24

And it isn't hard to do, because in modern25
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apartment design the bathrooms, the kitchens and the1

associated plumbing, the supply piping, the way stacks2

and the ventilation shafts all are concentrated in the3

center of the building.  So there's no difficulty in4

moving the exterior walls in.5

So the theoretical computation that the6

Office of Planning did is not correct because they're7

assuming that you would build a five story building,8

only with all the floors the same size. And that isn't9

the way the practice is done.10

And when it comes to applying to our11

particular building, I think we've demonstrated12

vividly just how great the grade differential is. It's13

2½ times as tall as the ceiling of this hearing room.14

And that means that even taking into account below15

grade seller space, we can't use it.  We can't use it16

all. Because we have some, but we can't use it all17

because when you get into the hillside, it's just way18

too far deep.  I mean, you're not going to have a ten19

foot window well to look up and see a little bach of20

sunlight up there.  Those spaces are not saleable or21

not rentable.  It's useable space, but not in any22

economically valuable way.23

So both in theory as to the amount of24

square footage we might be able to get and as to the25
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actual practice when applied to this lot, the argument1

that the Office of Planning made is simply not2

correct.3

I'm sorry that we didn't have more time to4

work on it, because I'm sure that we would have had an5

opportunity to discuss this further with the Office of6

Planning and maybe they would have come around to7

supporting us across the board instead of on just8

three of four items.9

In fact, I'm not sure whether all this10

discussion of below grade space is really appropriate11

to the Board of Zoning Adjustment because you're12

really worried about the space that counts. But13

because the Office of Planning introduced this14

argument, I thought we should respond to it and15

respond in some detail so that you understand that we16

aren't getting some windfall bonus in terms of square17

footage here.18

We're not seeking any sneaky solutions to19

our building.  What we're doing here is struggling20

with a difficult site and trying to make the best of21

it.  We've requested 2½ percent because of22

constraining the structure to four stories. And we're23

requested another 2.1 percent to provide balconies24

offsetting the lack of a common roof deck, which we25



93

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

did to keep the roof structures to only one story and1

not impose on the outlook from the neighboring ridge.2

I think it's a very reasonable request in3

the sense that we're talking about less than 5 percent4

increase in lot occupancy. And I think it helps us5

deal with what is a difficult site and a difficult6

economic problem in building on that site.7

Thank you.8

CHAIRPERSON GRIFFIS:  Excellent.  Thank9

you very much.  We do appreciate that in depth10

discussion of all those issues. I don't think it was11

apparent to me when I looked at the application the12

nexus of all the relief and then tieing it altogether13

as I understand that you just laid out.  The fact of14

the common and residential recreation space inside the15

building and not animating the roof as common area,16

which may not be utilized as much as private area17

decks would diminish the size of the roof structure,18

of course, because you wouldn't have your elevator19

overruns, although you are allowed to go up to 18.6,20

you're keeping you said one story --21

MR. HOSKINSON:  Two story.22

CHAIRPERSON GRIFFIS:  -- maybe you were23

making a ten feet diminish or some sort of that24

nature.25
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MR. HOSKINSON:  Ten feet, yes.1

CHAIRPERSON GRIFFIS:  And that that, of2

course, goes to one of the elements of the restructure3

relief from 411.3 somewhat, but also goes to the4

residential rec, as it's not been provided on the5

roof, and then that is going to the lot occupancy as6

it's tied to the footprint of the building, but also7

laying out of the balconies for the private use, and8

also the layout of the building itself and how it sits9

on the site.10

Very well.11

Any questions or follow-up clarifications,12

Ms. Miller?13

VICE CHAIRPERSON MILLER:  Just to try to14

nail this down. One part of the lot occupancy is going15

to the balconies, and I can understand why they're an16

important feature of this building.  The other 2½17

percent, what would happen to the project? I think18

that Mr. Hoskinson said you'd lose 20 units or19

something. Would it be able to go forward?  Would it20

be a great economic cost?21

MR. HOSKINSON:  The best way to say that,22

we're still getting construction cost estimates and23

they are, unfortunately, higher than even we24

anticipated knowing that costs are going up almost25
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daily in the construction trade.  But I think the1

simple answer is, yes, it's a severe economic hardship2

to be deprived of 10 or 20 units that you could sell3

or rent for a profit.4

MR. COLBERT:  I have another point, which5

is that in working with the community we actually, a6

lot of the compromise we've made have added7

significant costs to the building. For instance, our8

original design did not have the substantial and9

almost 100 percent brick on the Rhode Island Avenue10

and 13th Street sides that it currently has. We11

changed the windows to more expensive windows.  And12

the shape of the floor plan is more complicated.13

So we have actually added costs as part of14

our process in terms of trying to gain relief.15

CHAIRPERSON GRIFFIS:  Okay.  Let me just16

address that.  We obviously don't do trading in terms17

of if something is required and there's an additional,18

well we'll give you 20 more units.  I don't think19

that's what Ms. Miller is looking at. And I think we20

ought to be careful about what we're asking for.21

Because if we're actually asserting that the practical22

difficulties in economic hardship, that raises the23

level of requirements I think for the Board's analysis24

substantially. And that's not what's in the record25
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right now.1

I think what's in the record now is2

substantial enough for us to understand, but I want to3

be clear that -- well, hopefully I'll be clear. But I4

think we're clear at the applicability of the5

statements that were made today in terms of the impact6

as it relates to the diminished number of units.7

Okay.  8

MR. HOSKINSON:  I think it was not our9

intent to make an economic argument here. But we were10

sort of trying to respond to a question from the11

Board.12

CHAIRPERSON GRIFFIS:  Understood.13

VICE CHAIRPERSON MILLER:  I mean I just14

want to say that, like the court cases do uphold15

considering economic hardship. It's a factor we can16

consider.17

CHAIRPERSON GRIFFIS:  We certainly can18

consider it.  19

Okay.  Anything else?  Any other20

questions.  21

Mr. DePuy, anything else?22

MR. DePUY:  No, Mr. Chairman.23

CHAIRPERSON GRIFFIS:  Excellent.24

Let's move ahead then. We've got a lot to25
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accomplish still in the morning session. So let's move1

on to the Office of Planning's report.  It's Exhibit2

27.  We've talked a great deal about it, and now let's3

hear directly.4

MR. COCHRAN:  Good morning. 5

For the record, my name is Stephen6

Cochran, I'm with the Office of Planning.7

As the applicant stated, OP is generally8

very supportive of the project. It provides housing on9

a site where it's been vacant too long. And the10

applicant is engaged in close consultation with the11

neighborhood, as much as consultation as an applicant12

would if doing a planned unit development.  But this13

is a BZA case, so we commend them for that amount of14

cooperation.15

OP recommends approval of the requested16

variance for the residential recreation space and for17

the percent of parking devoted to compact spaces.18

We also recommend approval for the19

multiple roof structure special exception.20

We've concluded that the applicant has met21

the burden of proof for these requested relief22

elements and that they can be granted without23

substantial detriment to the public good or to the24

intent of the Zoning regulations.25
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I had planned simply to go on to lot1

occupancy, but I think I need to address roof2

structure just a little bit since it was raised by the3

applicant.4

If you look at sheet A-4 of the5

applicant's plans, on the left side, I'll just explain6

our conversations with the Zoning Administrator.  7

Office of Planning of isn't the Zoning8

Administrator's office.  We're simply advising the9

applicant that to avoid potential problems in the10

future, they may want to consider this and just get11

relief in case it's needed.12

Now, if you'll look on the south --13

CHAIRPERSON GRIFFIS:  Okay.  Let me have14

a clarification here.15

MR. COCHRAN:  Yes.16

CHAIRPERSON GRIFFIS:  I didn't understand17

that.  And you wrote that I think in your report a18

little bit.  Your discussions with the Zoning19

Administrator was that they would advised they should20

have relief?21

MR. COCHRAN:  We had questions about22

whether the roof structure constituted one structure23

or several structures. Let me establish that first.24

If you'll look at the roof structure on25
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the southeast corner, at 13th and Rhode Island, you'll1

see that there are two rooms that have circular stairs2

coming up.  There's a wall going to the north.  But3

that wall is separated from the next structure by, I4

d o n ' t  k n o w  h o w  m a n y  f e e t .  5

There is nothing that connects basically the6

pavilion of two to the adjacent structures.7

If you'll then go up to the middle of the8

east side of the building, you'll notice that there's9

nothing that connects, there's no wall that connects10

that one roof structure with the roof structure to the11

north.12

Let's see -- and that's about it. So it13

looks like you've got one, two, three roof structures14

if you base that on whether they're connected by a15

wall or not. There are three different portions of16

this that are not connected by walls.  And as the17

applicant pointed out, they are however covered by a18

common roof.19

We were simply trying to be helpful to the20

applicant when the applicant gets to the stage of21

getting a building permit and advised them that it22

might be easier to go for a special exception now23

because the Zoning Administrator would not view these24

likely as one continuous roof structure since they25
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appear to be three separate pavilions covered by a1

roof. 2

And I don't want to go into that anymore3

of just explaining it.4

CHAIRPERSON GRIFFIS:  You're saying that5

it wouldn't be looked at as one enclosure?6

MR. COCHRAN:  Correct.7

CHAIRPERSON GRIFFIS:  It's a single8

structure.9

MR. COCHRAN:  Again, I don't want to get10

into that. I'm not thee Zoning Administrator.  If you11

say that a roof makes it a structure --12

CHAIRPERSON GRIFFIS:  All right.13

MR. COCHRAN:  But if you say that a wall14

makes it a structure.15

CHAIRPERSON GRIFFIS:  Maybe it's just me.16

MR. COCHRAN:  You know, that gets into17

the--18

CHAIRPERSON GRIFFIS:  Well, I mean, it's19

the only corresponding enclosure --20

MR. COCHRAN:  -- what's the substantive21

connection in terms of zoning.  You've already22

established in recent cases that a trellis is a roof23

without a wall.24

CHAIRPERSON GRIFFIS:  Right.  Right.25
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MR. COCHRAN:  I can't answer that.1

CHAIRPERSON GRIFFIS:  Okay.  2

MR. COCHRAN:  Okay.  That explains why we3

suggested that they ask for it.4

So otherwise, unless the Board has5

questions on these variances or the special exception,6

I'd like to stand on the record with respect to them7

and go on to the lot occupancy.8

CHAIRPERSON GRIFFIS:  Let me ask, as9

you've all this analysis of this, why not enlarge the10

stair enclosures to connect all this together?  Would11

that be problematic?12

MR. COCHRAN:  Certainly one could enlarge13

the stair enclosures, unless that went over 37 percent14

of the roof area.  I don't know.15

CHAIRPERSON GRIFFIS:  It's an interesting16

point.  Okay.  17

MR. COCHRAN:  Okay.  18

CHAIRPERSON GRIFFIS:  Good enough.19

MR. COCHRAN:  So we're able to recommend20

approval on those two variances and the special21

exception.  However, we cannot recommend approval of22

the requests for the 4.7 percent lot occupancy23

variance.24

Okay.  The applicant contends that what OP25
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calculates as the 4.25 percent grade change when1

combined with the C-2-A limitations on lot occupancy2

and height constitute the unique circumstances of the3

lots being unable to accommodate the maximum4

theoretical square footage that would otherwise be5

permitted on a completely level lot.  This 4.2 percent6

grade change that OP calculated was on the figures7

that the applicant provided to us and what we found in8

our GIS.  9

The applicant had indicated before today10

that there was a 15 to 16 foot difference between the11

northwest corner of the site and the lowest level on12

the south.  Today the applicant has indicated in one13

instance that it's up to 20 feet and in another14

instance today they said 21 feet.  OP can only work15

with what the applicant has submitted and what our GIS16

shows, and that's a 15 to 16 percent grade change.17

That's how we get to the 4.25 percent in about 38018

feet.19

OP does not believe that the applicant has20

demonstrated that the topography has created an21

exception condition that's imposed a practical22

difficulty on the applicant as the applicant did in23

trying to demonstrate OP's case for us.  OP has24

compared the square footage the applicant has25
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developed with theoretical five story matter of right1

right that the applicant had discussed with us in2

phone conversation and had sent us a diagram.  If the3

square footage of that non-FAR accountable cellars are4

included in each of the scenarios, you look at what5

the applicant suggested as a five story building in6

our phone conversations, you look at what the7

applicant has asked for in this zoning application and8

then you look at the maximum buildout allowed under9

five stories, you'll find that the matter of right10

building achieves less square footage then does the11

building for which the applicant is seeking relief.12

The slope doesn't appear then to be a unique or13

exceptional situation that imposes significant14

constraints on the property.15

The applicant has also noted that 2.116

percent of the requested 4.7 percent lot occupancy17

variance is due to the private balconies that reach18

out into the courtyard, but this did not impinge on19

the courtyard's residential recreation space. OP20

doesn't find that the applicant has demonstrated why21

these balconies are exceptional from any other22

balconies in the city that contribute to lot23

occupancy.24

With respect to the practicable25
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difficulty.  The applicant today has said two1

different things on what the practical difficulty2

would be.3

Mr. Colbert testified that there would be4

a loss of two apartments per floor, that would be then5

eight apartments.  I believe that Mr. Hoskinson later6

testified that there would be a loss of 20 units.  OP7

simply points that out. I don't know what the real8

case is.9

With respect to substantial detriment.10

Granting the variance would be substantially11

detrimental to the integrity of the Zoning regulations12

OP believes.  To grant a 2.6 lot occupancy variance13

for four floors of habitable space and a 2.1 percent14

lot occupancy variance for balconies when no15

uniqueness or practical difficulty has been16

demonstrated would encourage further attempts to treat17

FAR as an entitlement that trumps lot occupancy18

regulations.19

The restrictions of the Zoning regulations20

are meant to be used together with development21

reaching its maximum permissible size as it is limited22

by the first regulation or barrier, not the last one.23

The maximum FAR, as I believe Ms. Miller was24

suggesting at the beginning today, is the upper limit25
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that is theoretically permissible. It's not a1

guarantee that allows other restrictions to be ignored2

in order to reach the theoretical limit.3

In closing, OP cannot support the4

requested lot occupancy variance, but it can support5

other requested relief.6

I'd be happy to answer any questions about7

anything about that OP has testified to today or8

matters that the applicant has raised.9

CHAIRPERSON GRIFFIS:  Excellent. Thank you10

very much, Mr. Cochran.  I appreciate it.11

Is there any question of the Board of Mr.12

Cochran of the Office of Planning?13

The applicant have any cross examination14

of the Office of Planning?15

MR. DePUY:  Yes, Mr. Chairman.16

Mr. Cochran, you indicated on page 6 of17

your report and just testified to substantial18

detriment from the requested lot occupancy variance.19

Would you agree that the purpose of the lot occupancy20

requirements are to facilitate or provide light and21

air for inhabitants as well as adjacent owners?22

MR. COCHRAN:  It's to provide light and23

air and it's also to provide for a certain amount of24

open space and probably permeable surfaces to reduce25
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run off.1

MR. DePUY:  And would you agree that the2

balconies provide light and air and open space for the3

residents of the project?4

MR. COCHRAN:  Yes.5

MR. DePUY:  Okay.  Thank you.6

CHAIRPERSON GRIFFIS:  Anything else?  Very7

well.8

It's an interesting comment Mr. Cochran9

made in terms of its entitlement of FAR, and I10

understand in his written report and also what he's11

saying right now.  But let me ask actually the12

applicant.  What is 2 percent of the lot occupancy13

represent in square footage?  I mean in footprint14

roughly, or does what does one percent and we'll15

multiple it by the 4.7?  I mean, what are we talking16

here?17

MR. COLBERT:  I think we're talking about18

a total of approximately 8500 to 9,000 square feet.19

CHAIRPERSON GRIFFIS:  Additional of a20

total lot occupancy or the total footprint square21

footage?22

MR. COLBERT:  No.  The total gross area23

that would be --24

CHAIRPERSON GRIFFIS:  I understand that.25
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And it's a percentage of what's the total number?1

Even 90,000 square foot footprint and 10 percent of it2

is 9,000 square feet.  So what I'm asking you is what3

the 2 percent or give me a percentage of what you're4

asking above the 60 percent, this 4.7 and what's your5

total?  We're looking for some perspective.  What are6

we talking about here?7

MR. COLBERT:  It's a couple thousand8

square feet per floor.9

MR. HOSKINSON:  Yes. But he only wants the10

footprint.11

CHAIRPERSON GRIFFIS:  No, we're talking12

about occupancy.13

MR. HOSKINSON:  So you're double counting14

each time you go to the floors.15

CHAIRPERSON GRIFFIS:  Right.  What's your16

total footprint?  17

MR. HOSKINSON:  Well, it's 60 percent of18

the lot area.19

MR. COCHRAN:  Mr. Chair, I could answer20

that.  Their current total footprint is 53,092 square21

feet.22

CHAIRPERSON GRIFFIS:  Okay.  23

MR. COCHRAN:  And if the Chair will24

indulge me --25
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CHAIRPERSON GRIFFIS:  Sure.1

MR. COCHRAN:  I think there are a couple2

of other things that we need to current due to some of3

the applicant's testimony.4

OP did look at the theoretical level lot5

scenario where the applicant provided me with a6

diagram that indicated that they would be comfortable7

with an 8.4 ceiling plus an 8 foot structure for each8

-- excuse me.  8.2 and then an 8 foot structure.  With9

that you come out with a footprint of about 42,47410

square feet and multiple that by five and you get11

254,844 square feet.12

We're always working with an assumption13

that the above ground, the FAR accountable square14

footage in any scenario you look at would be 212,37015

feet.  That's the maximum that's permissible with a16

2.5 FAR.  So we got to that 254,644 by taking the17

applicant's diagram.18

If you look at what the applicant is19

asking for today, you get 265,462 square feet if you20

count the cellar.21

Now the applicant is using all but about22

4700 square feet of the cellar for occupiable space.23

The only portion of that cellar that the applicant24

isn't using for occupiable space is the northwest25
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corner where they're actually providing required1

recreation space. I think it's a bit disingenuous of2

the applicant to suggest that the cellar isn't usable.3

When you look at taking the -- if you're4

trying to fit a building in within 60 percent lot5

occupancy and if you take out the lot occupancy that6

the applicant provided for the balconies, you could7

out with a 57.8 percent lot occupancy.  OP's8

calculated that and if you take a four story building9

on the north, it then becomes a partial five story10

building on the south, along Rhode Island Avenue, and11

you take the cellar space. So you get that notion that12

there is a setback, as Mr. Colbert suggested OP took13

that into account, you come out 261,844 square feet.14

Anyway you look at it you can get more15

square footage -- if you look at it, you get more16

square footage by going up to the five stories in at17

least part of the building than you do with the18

applicant's four stories. We just don't see where the19

substantial harm to the applicant is by complying with20

the Zoning regulations.21

CHAIRPERSON GRIFFIS:  What's the total22

additional square footage in the lot occupancy are we23

talking about here?24

MR. COLBERT:  It's about 1900 to 2,00025
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square feet.1

CHAIRPERSON GRIFFIS:  Nineteen hundred.2

Okay.  3

And what Mr. Cochran is laying out is the4

fact that you could squeeze this in, your balloon5

analogy, and make it taller, comply with the lot6

occupancy, do a lower floor to floor height. I take it7

that wouldn't diminish the balconies  or are you8

saying--9

MR. COCHRAN:  No. I held the balconies10

constant.  11

I'd also point out the applicant before12

today was saying that they wanted to compensate for13

the lack of residential recreation space by providing14

the private balconies on the roof.  Today was, I15

believe, the first time I've heard the applicant say16

that they had not provided the common space on the17

roof because of concerns about the roof structure18

site.19

CHAIRPERSON GRIFFIS:  I think we'll ask20

for Board comments.  But that's fine, the narrative on21

that.22

Okay.  Let's understand what's happening23

in the rear, looking at the sections in the A-8 and24

looking at the topography of the changes.  And you've25



111

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

indicated that there's some impact of that on the back1

portion of the building and that's where a lot of your2

residential recreation space is, is that correct?3

MR. HOSKINSON:  Yes. If you look at the4

lower level plan, there are interior residential5

recreational spaces in the northwest corner of the6

property.7

CHAIRPERSON GRIFFIS:  Right.  And I8

understand you're going to be making the case that9

there is some symmetry in all the elements required in10

our zoning, meaning the height, the FAR and the lot11

occupancy and on a flat rectangular site all those12

will mass out and max out at the same time, is that13

correct?14

MR. HOSKINSON:  We are saying more15

precisely that on a level lot building either a five16

story solely residential structure or a four story17

structure with commercial on the first floor, you18

would hit the floor area limitation before you hit the19

percentage of lot occupancy.  So that on normal20

circumstances, on an ordinary site the percentage of21

lot occupancy would not be a constraining factor as it22

is on this site.23

CHAIRPERSON GRIFFIS:  Okay.  So there's24

some symmetry in all those in that it would all work25
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out well, even if you did a mixed use with the C-2-A1

calls for a total residential. However, this is not,2

one might say, a flat site, a rectangular flat site.3

Okay.  4

So we're all understanding that.  Now just5

briefly restate your case of so the uniqueness of this6

site has a direct impact to lot occupancy?7

MR. HOSKINSON:  Well, I want to go back to8

something I earlier said, because I really have9

enjoyed the dialogue with the Office of Planning.  I10

just felt that we didn't get it finished --11

CHAIRPERSON GRIFFIS:  Right.12

MR. HOSKINSON:  -- because of the time13

constraints.14

CHAIRPERSON GRIFFIS:  That's fine. But15

that's their issue. Now you got us.16

MR. HOSKINSON:  Okay.  17

CHAIRPERSON GRIFFIS:  So tell us what you18

would tell them.19

MR. HOSKINSON:  Well, I'm telling you the20

same thing that I just did, which is that the21

calculation that the Office of Planning is doing is22

comparing what the square footage we have available to23

what we would get on the theoretical five story24

building on a flat level lot. But as I pointed out,25
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their calculation is based on all the floors being the1

same size, and that just simply isn't the say you2

would build such a five story building.3

So to compare our useable square footage,4

that is to say that square footage which we can sell5

or lease under the theoretical five story structure6

that Office of Planning has come up and compare it to7

ours is just incorrect.  Because you wouldn't build a8

five story structure that way.9

And in the five story structure you would10

have your footprint would be 60 percent --11

CHAIRPERSON GRIFFIS:  Okay.  I think we12

understand all that.13

MR. HOSKINSON:  Okay.  14

CHAIRPERSON GRIFFIS:  However, practical15

difficulty you have a lot more in here.  I mean16

practical difficulty isn't going to be proven to us or17

me, I should say, by saying that there's another18

theoretical building out there and we can't do that19

because -- we need to get back to your proposing and20

what you're proposing and the practical difficulty in21

what you're proposing.22

I mean, you have two courtyards.  You have23

different grades here. You have a double loaded24

corridor for efficiency.  You've got your unit layout.25
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You've talked about the unit layout and the amount of1

space or the access to the corner units.  I mean,2

there seems to be all these unique aspects to this3

site. And I just think, maybe it's just me, but4

perhaps there's a clearer way to tie all those5

together on how much relating to this additional 19006

square feet of footprint.7

MR. HOSKINSON:  And it is. There is a way,8

and I'll do my best to capsulize that briefly.9

We say that there are actually three10

factors that affect this site, which is the irregular11

shape, the fact that it's C-2-A zoning immediately12

adjacent to detached single family residential houses13

and the slope, which is 21 feet.  And I can go into14

that if that is an issue.  But I think it's clear that15

the original slope of the terrain, there was about a16

21 foot difference or 20 foot difference.17

CHAIRPERSON GRIFFIS:  That's fine. Well,18

let's take that right up. I mean, I don't think we're19

going to dispute if it's 16, if it's 21.20

MR. HOSKINSON:  Okay.  21

CHAIRPERSON GRIFFIS:  It's pretty clear22

that there's a grade differential.  How does that23

impact your building and in terms of the footprint24

that you need to provide?25
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MR. HOSKINSON:  It impacts the building1

because it is extremely impractical, if not2

impossible, to build a five story structure on the3

site that we have because the five stories combined4

with the height limitation merely shoves the building5

farther into the ground and makes more of the space6

relatively inaccessible, less accessible, less usable7

and less valuable and more expensive. That is the8

combination of factors that we face when we try to9

build a five story building on this site.10

And what we're saying is  we're not asking11

for relief for something that we couldn't get on a12

level site.  I mean, on a level site we would get our13

maximum FAR above grade and we could get additional14

cellar space as Office of Planning as pointed out.15

CHAIRPERSON GRIFFIS:  Right.  We're not16

disputing you maxing out your FAR.17

MR. HOSKINSON:  Right.  So we would not18

run into the percentage of lot occupancy as a19

constraint on a level lot.  The percentage of lot20

occupancy becomes an issue because of the irregular21

shape -- well, the terrain, the topography is what22

causes the percentage of lot occupancy to come into23

play. Otherwise it would not.24

And in addition, because of the different25
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densities of zoning that are immediately abutting one1

another, that is a reason why we didn't not go for a2

two story roof structure and kept the single story to3

be a little bit more sympathetic to the transition and4

density between zones.5

Now --6

CHAIRPERSON GRIFFIS:  What would happen if7

you stepped this building off the property line on the8

13th or Rhode Island Avenue?9

MR. HOSKINSON:  Well, if you tried to10

make, for example, the courtyards smaller, is that11

what you mean?12

CHAIRPERSON GRIFFIS:  I don't know. Yes.13

I guess so.14

MR. HOSKINSON:  It would get, I'm afraid,15

claustrophobic in those courtyards. And I don't know16

how that helps in anyway, because it doesn't give --17

CHAIRPERSON GRIFFIS:  Are you saying these18

courtyards are designed in order to allow for an open19

light and air in the dimension of the height of the20

building?21

MR. HOSKINSON:  Oh, yes.  Correct. Yes.22

CHAIRPERSON GRIFFIS:  You are not wanting23

to make those any smaller?24

MR. HOSKINSON:  Well, we don't want to25
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make them smaller, which would -- if we had to pull1

the building back from the lot line, that's what would2

result. But I don't see that there's any advantage to3

it in any event. You can still only fit so many square4

feet on the lot.  And so it doesn't really change the5

problem that we face, which is the difficulty of6

wedging a five story structure, really the7

impossibility of a five story structure --8

CHAIRPERSON GRIFFIS:  But the size of the9

courtyards lends itself to a practical difficulty in10

the footprint that you have to provide, does it not?11

BOARD MEMBER ETHERLY:  And part of our12

working with the community we did make the north court13

smaller by putting a court on 13th Street that's14

directly across from the two single family houses that15

are there.16

CHAIRPERSON GRIFFIS:  Right.  Okay.  I17

understand.  Perhaps my direction wasn't followed.18

But that's all right.19

Let's move ahead.  Anything else. Any20

other clarifications, questions, Ms. Miller?21

VICE CHAIRPERSON MILLER:  Oh, I just22

wanted to ask applicant their opinion given we've been23

talking about these numbers and the 1900 square feet24

versus the totality.  Is that something you would25
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possibly consider de minimis or not?1

MR. DePUY:  I would argue that that's not2

de minimis, that that's significant in terms of the3

number of units or square footage, however you want to4

measure it.  It's the 5 percent of lot occupancy5

that's requested in the variance is significant to the6

project.7

VICE CHAIRPERSON MILLER:  I almost meant8

in the reverse. I mean I understand that it's9

significant to your project. Do you think it's de10

minimis with respect to variance relief?11

COMMISSIONER HOOD:  We don't think that12

it's too much to ask of the Board of Zoning Adjustment13

to increase the percentage of lot occupancy by less14

than 5 percent.  And what makes it somewhat confusing15

is the fact that the lot occupancy all four floors16

count as only one footprint, whereas when you talk17

about square footage, the four floors are additive.18

CHAIRPERSON GRIFFIS:  I think what Ms.19

Miller's question was going towards, though, is20

perhaps -- and maybe I'm wrong.  You'll correct me.21

But a court opinion that talks about the de minimis22

nature of the relief sought, which is different than23

is this important to square footage of the project,24

which we understand why would you be wrestling with25
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us?  Although, Mr. Colbert started in saying that he1

was happy to be here. Perhaps we've changed his mind.2

So the point is is Ms. Miller's going to3

more of the legal question of it as we look at it in4

terms of the test of the variance.  Is your answer the5

same?6

MR. DePUY:  No.  I didn't understand Ms.7

Miller's question.  And I would perhaps answer it with8

a different analogy.  And that is that the9

regulations, as you know, provide the Zoning10

Administrator with certain relief in certain instances11

including lot occupancy which is at 2 percent.12

Whether or not the Zoning Administrator would grant it13

in a particular case, obviously is under discretion.14

But it does go to the question I think that Ms. Miller15

has indicated, which is 4.7 if that's the correct16

number, is not too far off from 2 percent, which 217

percent is regarded by law as de minimis.18

CHAIRPERSON GRIFFIS:  Right.  And I think19

what she was going to -- and forgive me, but as I20

understand the question is that 2 percent is really21

what we're playing in terms of the actual physical22

footprint. And you've designed the difference of the23

square footage in percentage of these balconies and24

projections.  And I think the Board can take those25
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logically in our minds a different element that fit1

all within that the calculation. And so what I thought2

was an important piece and I was heading at it at a3

different direction asking what's the total square4

footage of the footprint that we're talking about with5

-- and then what is 4 percent of that or one percent6

or two percent to put it into some perspective.7

And it seems to me that we're close maybe8

understanding that we have about 50,968 square foot of9

footprint and potentially the relief requested at a10

bit below 2,000 square feet.11

Okay.  That being said, anything else12

further on that?  Any other clarifications?  Very13

well.14

Mr. Cochran, thank you very much.15

Let's move ahead then. We have additional16

information here.  Has the representative from the ANC17

5-B joined us?  Not noting any representative from 5-18

B, we have talked about, obviously, the applicant had19

provided the ANC's report and we'll take that under20

consideration and give it an exhibit number.21

I don't have any other attendant agency22

reports or associating reports. I think we can move23

ahead to persons present that would like to provide24

testimony in regards to application 17474. Persons in25
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support?  And persons in opposition?  Is there anyone1

that wants to provide testimony today in this2

application, persons?3

Very well.  We don't charge.  No fee.4

Okay.  Then there are no persons to provide additional5

testimony.6

Let's turn it back to the applicant.  Let7

me ask one quick clarification question on the8

community sheet that I did not allow you to address.9

The last piece confused me in terms of the residential10

recreation space.  It says:  (1)  A reduction of five11

percent was requested.  Okay. I understand that.12

Ten percent will be publicly accessible,13

plus another 20 percent private balconies and terrace14

for over 30 percent. I don't understand all those15

percentages adding up.16

MR. HOSKINSON:  We originally applied for17

a reduction down to 5 percent. But when we actually18

made our calculations we found out that we were19

providing more than 5 percent.  So that's where the 520

percent came from.21

CHAIRPERSON GRIFFIS:  Okay.  What's the 1022

percent publicly accessible, what does that mean?23

BOARD MEMBER ETHERLY:  We're proposing a24

project that has 10 percent that fits the requirements25
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of the Zoning regulations.  And then in addition to1

that, there's another 20 percent of balconies and roof2

top terraces, which is not counted as part of the3

recreation space.4

MR. HOSKINSON:  Because it's private.5

CHAIRPERSON GRIFFIS:  Okay.  As many of6

these as I've been through, you would think it would7

be clear.  Okay.  I think I got it.  Okay.  All right.8

If I understand what you're understanding,9

forgive me, but you're saying that it changed. So 510

percent is no longer viable.  We're going to tell you,11

we first were at 5 percent and now we're at 10.12

MR. HOSKINSON:  Right.  Five percent was13

a mistake more than anything else.14

CHAIRPERSON GRIFFIS:  Okay.  Okay.  15

MR. HOSKINSON:  We just submitted it16

saying we'll provide five percent.17

CHAIRPERSON GRIFFIS:  Right. Maybe it's18

just the wording that confused me.19

MR. HOSKINSON:  But when we actually20

looked at it, we were providing 10 percent.21

CHAIRPERSON GRIFFIS:  Got it. Got it.  I22

read that, quite honestly, maybe it was a little late23

that night, but you were reducing to 5 percent but 1024

percent of that 5 percent was publicly accessible.25
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And I was trying to figure how much was that and then1

why did I even need to know it.2

Okay.  I think I understand it.3

Going back to the beginning, Mr. Colbert,4

you gave us an interesting photograph of the existing5

-- no, that's all right.6

Anything else?  Any other quick7

clarifications, questions from the Board?8

Let's go to any rebuttals or closings.9

MR. DePUY:  I'll make a brief closing10

statement, Mr. Chair.11

CHAIRPERSON GRIFFIS:  Excellent.12

MR. DePUY:  The relief with the exception13

of lot occupancy has not been contested. It's14

supported by the ANC, by the Office of Planning and we15

think the tests have been met on the record by the16

applicant and by the evidence.17

With respect to lot occupancy, we believe18

that the unique circumstance is the extreme topography19

of this site which has been testified to at either 1620

or 20 or 21, depending on whether or not you count the21

retaining wall, which by any measure is equivalent to22

approximately two floors of a building.  Therefore, in23

order to get as the testimony has indicated a building24

that approximates the maximum allowable FAR, you have25
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to provide at least part of two floors underground.1

That simply is not practical, not feasible, not2

economic and it's very expensive.3

So we believe that although there are4

other exceptional circumstances of the site, the5

irregular shape and, as Mr. Hoskinson testified, the6

unusual relationship of C-2-A to the R-1-B properties7

in zoning immediately adjacent to each other, the sole8

fact of topography drives the lot occupancy.  You9

cannot achieve the allowable density without either10

doing a five story building or exceeding the lot11

occupancy.  We've indicated that the five story12

building is not doable or a feasible solution here,13

nor is it desired by the community. We therefore14

respectively submit that we've met the test for the15

lot occupancy. And incidentally, no one has really16

argued that the lot occupancy would have any adverse17

impacts on neighbors. That's not been an issue.  So in18

terms of the other tests in the three prong, we think19

that we've satisfied our burden there.20

So we submit that we've satisfied the21

burdens for the lot occupancy variance.22

Thank you very much.23

CHAIRPERSON GRIFFIS:  Thanks.  Thank you24

very much.  Yes?25
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VICE CHAIRPERSON MILLER:  I just wondered,1

could you just clarify for me your point about the2

fact that it's in C-2-A abutting an R-1-B District,3

how that creates the variance needs?4

MR. DePUY:  It's an exceptional5

circumstance, an unusual circumstance  to not have a6

separation between the C-2-A and the abutting7

residential.  Normally it's done by a street or an8

alley.  And in order to be sensitive then to9

immediately abutting residential, we've tried to keep10

the building low rather than have it be a five story11

building.12

VICE CHAIRPERSON MILLER:  Thank you.13

CHAIRPERSON GRIFFIS:  Anything else?14

Okay.  15

I think it's important to take a couple of16

more seconds because we need to figure this out at the17

rear.18

If I look at section -- the section sheet19

8-8 and your section 1 I note that the existing20

retaining wall, and it shows the severe grade there.21

I note that there are window lines adjacent. It22

appears that that grade abuts the building at that23

point, of which I would think that there would not be24

an opportunity for fenestration on that level reading25
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that section.  However, going to the plans I'm1

wondering if you'd just help me understand C-2/C-3, T-2

2/T-3.  Those are topicals on the cellar.  Do those3

have windows in those bedrooms?4

BOARD MEMBER ETHERLY:  We would have5

window wells.6

CHAIRPERSON GRIFFIS:  Okay.  And part of7

the footprint itself, it's interesting, I guess it8

does kind of show in the past.  I hesitated to ask you9

about the past building, because I don't think you10

know anything about it so I don't really want to get11

into it.  But I would be curious to see what that lot12

occupancy was.  But for comparativeness, it's13

interesting to see the shape of that building and how14

many arms and kind of tentacles it has.  And we have15

copies of it in front of us. It's looks like -- it's16

interesting to me, it looks like kind of an I-building17

and an F-building slammed together if you turn it18

upside down and you put it that way. It could be H, F19

-- it's kind of fun.20

Anyway, we'll send it to "Sesame Street"21

for their use.  However, the point is is how much22

undulation it has and that to me, reading and looking23

at your floor plan, is a critical aspect of the24

dimensional requirements and the linear fenestration25
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requirements, light and air that gets into these1

units.  And so what I thought was going to be talked2

more about was in order to lay this building out with3

the grade at the back, as this building slams into4

that grade, as the courtyards are created and,5

frankly, the large extent of those courtyards which is6

important because you've got interior units and you7

don't want to have just enough kind of window will for8

a court requirement, you also used that for9

residential recreation space, correct?10

BOARD MEMBER ETHERLY:  Yes.11

CHAIRPERSON GRIFFIS:  I mean, those are12

big open spaces that are going to be animated and then13

up above. It seems to me that that is what's pushing14

a lot of the lot occupancy of this and the extent of15

it, even though it cuts in the back. I don't know if16

I'm being clear.  But it seems to be somewhat in my17

head.18

BOARD MEMBER ETHERLY:  No, you're right.19

CHAIRPERSON GRIFFIS:  Does the grade on20

Rhode Island Avenue -- I guess it kind of shows that21

if you connected these up -- I see.  Okay.  All right.22

That makes sense.  Okay.  23

So we get into this and then there is this24

whole aspect of the symmetry of all the elements that25
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are brought together and we're looking at the square1

footage of the total allowable on the site based on,2

of course, FAR is based on the site size. And then3

we're looking at how that balances into laying out a4

residential building and the lot occupancy that's5

required.  6

It wasn't so clear to me, but I think a7

lot of the discussion that was kind of coming in8

towards the end, the discussion of the difference9

between a commercial and residential. And we looked at10

what's allowed and how to maximize.  But a commercial11

would have a whole different footprint, too.  I mean12

I think we're very well aware.  And, again, it goes to13

this existing photograph, the how apartment buildings14

have to be laid out in order to get the kind of15

density which is allowable in a C-2-A.  And that's16

what we're kind of butting up against as we're being17

proposed for the lot occupancy.  Is that correct?  Am18

I kind of hitting on the elements?19

MR. COLBERT:  I think that's a good way to20

summarize it.21

Also obviously with the old building, they22

didn't have the court restrictions that we have today.23

The courts now have to be much wider than before.24

CHAIRPERSON GRIFFIS:  Yes. Yes. And it25
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doesn't appear that they had the penthouse structure1

requirements either.2

BOARD MEMBER ETHERLY:  Right.3

CHAIRPERSON GRIFFIS:  Or at least didn't4

comply with them.5

MR. HOSKINSON:  Well, that building was6

built before the current zoning ordinance.7

CHAIRPERSON GRIFFIS:  Yes.  See what we've8

safeguarded against.  Okay.  That should be noted as9

humor in case anyone comes back and looks at that10

transcript.11

All right.  How does the Board feel.  Are12

we ready to proceed with this today?13

Very well. I think let's proceed today14

with this. I don't think that there's any additional15

information that would be required for us to fill the16

record on this.17

Before I begin the initial -- well, as18

part of the official deliberation, let me just address19

Commissioner's Hood's comment that he brought up, and20

I think they are of great concern in terms of how this21

is going to be accessed and the safety and the turning22

lanes.  And obviously not programming something that23

might in fact intentionally or unintentionally break24

the law.25
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I think it's fairly clear that the Board's1

jurisdiction from the zoning perspective, which is the2

jurisdiction that we have, doesn't go beyond the3

property line. And in this instance I don't think4

would move us to directly addressing that. However, I5

have great assurance that DDOT will review this in the6

permitting process, there are different stages.  And7

I think that the applicant would only want a good8

situation to be created, as everyone would. So I have9

some assurance that that will be addressed.10

So moving forward, I didn't think that11

there was any additional information that needed to be12

provided, nor for us to continue deliberation on that.13

With that, I'd like to  make a motion and14

I'd like to hear from all Board members in terms of15

their deliberation in support or opposition to those16

motions.  And I gather all my papers in front of me17

first and then do it.18

I would move approval of application 1747419

of the ASR Group Inc., and that would be pursuant to20

the variance of the residential recreation21

requirements under 772 and also for the lot occupancy22

requirements.  In addition the special exception from23

411.3 as noted regarding the roof top enclosure and24

the variance relief from 2115.2 for the parking counts25
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of utilization of the compacts. Of course, that's not1

the way the relief actually is read, but that's my2

understanding of it.3

I believe that's the correct relief that's4

before us.  Am I right?  Okay.  Good.  Let me ask for5

a second then.6

VICE CHAIRPERSON MILLER:  Second.7

CHAIRPERSON GRIFFIS:  Thank you very much.8

Let's move ahead.  We'll rip through a9

couple of things.10

I think that one of the aspects that we11

kind of stumbled on in terms of 411.3 was the fact of12

what we were talking about, whether it was a structure13

or enclosure.  And it's clearly the enclosure what's14

of issue under 411.3.  It is kind of a precarious15

thing, and of course it's a strange regulation as it's16

written in order to protect kind of the visual aspect17

of our roof structures, our penthouses.  It's clearly18

written much more for a commercial office building but19

than it is residential.  And I think we've seen20

probably more special exception 411 for residential21

buildings than anything else because it's not really22

written to directly address it.23

Here we have a case in which there is some24

connection, but also some importance of the25
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residential recreation and the roof structure.  And1

I'll go directly into them both.  But not having a2

single enclosure all the way around, obviously limits3

the visual impact, but also limits the total square4

footage of what is required to do it.  It doesn't5

enlarge the area up above each of the individual6

units, but diminishes it to a stair enclosure in order7

to access the roof itself, which is an allowable8

aspect in the zoning regulations. But it comes into9

difficulty.  10

And, of course, it's a special exception,11

which means we have to lay out certain aspects, but12

certainly that it wouldn't create any objectionable13

condition.  I don't see how it does at all.  In fact,14

not having it rise to the level of the 18.6, which15

would be the allowable height for the structure16

itself, in order to provide the private spaces.  That,17

of course, is not providing the public or rather the18

accessible to the entire building, the residential rec19

on the roof.20

I think we've seen in numerous cases and21

it's been brought up in the testimony in this case22

that it is actually more usable space or certainly23

used more if it is privately controlled than having24

tons of roof deck that is called residential25
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recreation space, which would require of course1

elevator access and additional size stairs access to2

the roof meaning enlarging the roof structure and3

penthouse itself.  The nexus of that and the two are4

somewhat related, but also stand independently.5

I noted that the residential recreation6

space and also the lot occupancy somewhat tie7

together.  We look at the building in the form of how8

it is -- the footprint, of course, which the lot9

occupancy is going to and how it lays out on the site.10

It comes into a point and at the high11

grade in the rear.  As we start shaving this building,12

as was testified, these floor plates from where the13

building height is calculated back into the site, it14

has to rise out and be useable space.  Occupiable was15

tossed around a little bit, but there's a difference16

between sellable space and then useable and17

occupiable.  That just doesn't matter for lot18

occupancy's sake.  But the point is is that as this19

masses out, as it actually sits on the site, in order20

to accommodate the double load corridor, the unit21

layout, holding the property line; if you set back22

from the property line, of course, you'd either be23

creating a nonconforming court and you'd have to set24

back far enough to create a conforming court or side25
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yards or other open space requirements that would1

start to calculate in.  As you start creating these2

larger courts that are useable for our outside3

residential recreation requirement, and also provide4

for the distant separation for the units and the5

linear fenestration and window lines of these units;6

as you mass all that out and you keep to mind as what7

the applicant is saying and you keep into mind the8

total square footage that's allowable.  As you try and9

put that project together based on the factors of the10

site size, the access that comes in from the garage to11

the parking, the grade change at the rear, the12

adjacent residential zoning but the residential13

structures; as you pull all those factors, those14

components of factors together you realize that you15

step over the exact allowable 50,968 square feet and16

tip it into a couple of additional thousand square17

feet, which over the linear dimension of this building18

I think -- which we were looking at up here, I don't19

think it was publicly understood that it seems to be20

a de minimis dimension of square footage as we look at21

the entire project and how it masses out of this site.22

And so I think it's supportable in that23

aspect of uniqueness and in terms of the practical24

difficulty of what would happen if you started to25
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shave that away.  Where do you start to shave it away?1

And the other piece of it is in terms of,2

you know, so what's the level of practicable3

difficulty of not being able to provide an amenity for4

balcony?  You know, one could take it at that5

direction and say, not much. But if you put it in the6

other direction, why would we move strongly in such a7

smaller aspect of this square footage requirement that8

has to be met?  Why would we move to diminish that9

aspect if it could be provided?  If in fact, in10

addition to being able to provide that, it didn't11

impact anything that went to the intent in which Mr.12

DePuy brought up of what the intent of lot occupancy13

was not to encroach on the light and air of, frankly,14

of the adjacent properties. Not of its own property.15

But here it doesn't even diminish the usable areas of16

the residential recreational requirement.  And it17

certainly doesn't impair the light of the others,18

which lot occupancy, one of the aspects of lot19

occupancy goes to.20

Again, I would say that it really wasn't21

stressed strongly, but I think it was very clear in22

the written and certainly in the graphical dimensions23

is the size of this building. You know, everything24

seems to be magnified when you look at this.  And if25
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you look at just the single projection of a balcony1

that might be, you know, let's say it's maybe 202

square feet.  But if you look at it in terms of the3

replication of this over and over again, then we are4

starting to look at it actually calculates into a5

percentage increase over the lot occupancy.  And that6

to me also goes to essentially the de minimis aspect7

is not so much of the total square footage, but it's8

the square footage in relation to the project size,9

which does go into the percentage of lot occupancy,10

which is the relief that's being asked for.  Which I11

do also agree that comes down to a lesser level.12

But lesser or not, it still has to meet13

all those tests.  And I think that it does in terms of14

the uniqueness and the components of factors and how15

those arise to create the practical difficulty of a16

building shape that has to deal with double loaded17

corridor, the dimensional aspects of the residential18

requirements, the access and dimensional requirements19

of a unit that you're squeezing into a corner area.20

One could have just cut that off and had open space of21

some sort, which who knows.  I think that probably22

would have made a court that needed to be complied23

with.  All those coming together I think it is has met24

a supportable variance test.25
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More confusing, perhaps, but was the1

parking in terms of the calculation.  And I think Mr.2

Hood was excellent in seeing a conflict that the3

developer has in dealing with a community.  And I4

don't think this is a unique aspect of this project,5

but it is across the city. Do we want to encourage6

public transportation use and how do we do that?  Do7

we diminish the parking that's actually provided?8

You know, I think we're getting to that9

stage at some point, but it's a long, long educational10

process.  This, I think, is balancing or trying to at11

least balance a substantial amount.  12

Well, there it is.  We're certainly not13

reducing the number of required spaces. And so there's14

two aspects to the regulations as we look at these.15

And that is can we provide what the Zoning regulations16

say we must.  And that's upwards of 160 parking17

spaces, 163 I think the number was.  18

And so that's what we've said in the19

regulations for the C-2-A for a project of this size20

that needs to be provided.  And now we're looking at21

a request for a relief so that there can be a22

variation of those sizes.  And I think a lot of it23

comes from the demand, comes from trying maximize and24

some of it actually I think comes from the layout. If25
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you looked at the footprint of this and how the1

columns lay into this.2

I didn't have any difficulty in finding3

that this is an acceptable direction to go in terms of4

the compact spaces.  I think if we had a little bit5

more time we may have -- oh, there it is.  I think we6

have the relief that's requested based on the7

percentage.  And I think that it was appropriate.8

Some of these -- well, let me leave it at that and let9

others address the other aspects or any of the aspects10

as they see needed.11

Yes, Ms. Miller?12

VICE CHAIRPERSON MILLER:  I primarily13

wanted to address the lot occupancy variance.  14

I think I certainly spent a lot of time15

with respect to Office of Planning concerned that this16

was being sought to maximize FAR.  And I really think17

that we pursued that because I don't see it as an18

entitlement either.  But in this hearing I think that19

the applicants really addressed a practical difficulty20

that arose out of the unique situation of the21

property, not just a desire to maximize FAR.22

And I see the variance being met with23

respect to the three prongs. I think that they made a24

good case that the property is unique with respect to25
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the topography and with respect to including the1

slopping and with respect to it being located in a C-2

2-A zone next to a R-1-B. And that the practical3

difficulties that flow from the them were directly4

connected to them.  That the slopping created certain5

issues.6

And one being they addressed the five7

story building. And I think we've seen this in other8

cases where you have lower units that face a hillside9

or they're not very marketable, they're not very10

desirable and it doesn't end up to be a very good11

option.  12

They addressed the option of putting13

retail on the first floor and explain why that was not14

a viable option given the lack of success of retail in15

the area.16

And then they addressed the sensitivity to17

the residences that went into the design of their18

building.19

So it seemed to me that it wasn't like20

they could just shave off that 4.7 percent. I think21

that the balconies -- I was happy to hear the22

balconies were available to 70 percent of the23

building. It wasn't like a few amenities.  It was24

really a -- it's not even just an amenity.  I mean I25
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think that it does relate.  It doesn't necessarily go1

to the counting of the recreational space, but it does2

add to light and air and recreational space for 703

percent of the units.  And then you weigh that.4

Also when we asked well what would you do5

to shave 20 units, it did seem significant in the6

scheme of their project.  So it's those 20 units or so7

and all the balconies that I think will bring a lot of8

quality of life to the residents.  To shave that, to9

take those away for a small amount of lot occupancy10

where there's no harm to the public that's been shown11

from the increase in lot occupancy would be a big12

mistake.13

So I think they have met all three prongs14

of the test with respect to the lot occupancy.15

With the parking, I thought it was kind of16

interesting. We hear I think in our hearings a lot17

about adverse impact that comes from the SUVs and18

stuff.  So the fact that they're going to be smaller19

cars encouraged in this building, I think may end up20

to be a positive element.21

And I think that's about all I need to say22

on this.23

CHAIRPERSON GRIFFIS:  Excellent. Thank you24

very much. Well said.25
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Is there others?1

COMMISSIONER HOOD:  Mr. Chairman, I would2

just add that I think that this site is very difficult3

and it has some challenges.  I want to comment the4

applicant.  They obviously has worked very diligently5

with the surrounding area.  And I know they've had6

some challenges because it's stayed vacant for so7

long.  And I'm glad to see it moving forward,8

depending upon the vote.  But I will tell you that as9

far as the residential recreation space, I know that10

the Zoning Commission is looking at that. I don't know11

whether it's going to be taken off completely, but12

that is something that is being looked at.13

And again, I would just commend the14

applicant for what they've done. I think they've met15

the burden and dealt with all the tests.  And I'm16

going to voting in favor of this.  But I will say,17

again, while I don't want to discount the traffic18

issue, as a Commission we look at everything,19

especially when it comes to the existence or the20

existence of this particular building. Because you21

wouldn't that traffic issue if you were not turning22

into that area.  So I think it is definitely23

corresponds or definitely is in sync with this24

project.  But I will tell you what gives me a counter25
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level is that you will have to work with DDOT at some1

point in time.  I just wanted to make sure that didn't2

get discounted.  But I have full faith in this3

applicant, especially with the relationship and the4

rapport that they've done with their neighborhood,5

which is recorded in the record.6

Thank you.7

CHAIRPERSON GRIFFIS:  Excellent.  Thank8

you very much.  Excellent comments.9

Others?  If there are no further Board10

comments to the motion, we do h ave a motion before us11

that has been seconded.  And I ask for all those in12

favor signify by saying aye?13

ALL:  Aye.14

CHAIRPERSON GRIFFIS:  And opposed?15

Abstaining.16

Very well. Let's record the vote.17

MS. BAILEY:  Mr. Chairman, the vote is18

recorded as 5-0-0 to approve the application.  Mr.19

Griffis made the motion. Ms. Miller second. Mr. Mann20

and Mr. Etherly and Mr. Hood are in support of the21

motion to approve the application.22

CHAIRPERSON GRIFFIS:  Very well. Thank you23

very much, Ms. Bailey.24

I think we could issue a summary on this,25
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unless there's any concern from the applicant or the1

Board members.  We would waive our rules and2

regulations and issue a summary order on this.3

Very well. Thank you very much.4

I note that probably some of these5

participants might not be changing, but we're going to6

take ten minutes just to stretch our legs, get some7

blood flowing.8

I'll note those that are probably showing9

up for our afternoon session, we have one more session10

for the morning and then we will take a lunch break.11

I will update you on when we'll call our afternoon12

session.  But those that are here for the last case of13

the morning, we will be back in ten minutes.14

(Whereupon, at 12:55 p.m. a recess until15

1:13 p.m.)16

CHAIRPERSON GRIFFIS:  Very well, let's17

resume.18

Ms. Bailey, if you wouldn't mind?19

MS. BAILEY:  Mr. Chairman, the next20

application is application 17475 of Jemal's Giant LLC,21

an it's pursuant to 11 DCMR § 3103.2 for a variance of22

the lot occupancy requirements under section 772, and23

a variance from the residential recreation space24

requirements under section 773 to allow the25
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construction of a new 220 unit apartment building.1

The property is on C-2-A, it's located at 3460 14th2

Street, Northwest and 1439 Newton Street, Northwest.3

The property is also known as Square 2678, Lots 706,4

832 and parts of lots 705 and 707.5

CHAIRPERSON GRIFFIS:  Excellent. Thank you6

very much.7

MR. DePUY:  Mr. Chair, members of the8

B o a r d ,  f o r  t h e  r e c o r d  I ' m9

J a c q u e s  B .  D e P u y ,10

Greenstein Delorme & Luchs.  Appearing with me11

is co-counsel is Stephanie Baldwin.  Our witnesses12

this afternoon are Mr. Jeremy Rubenstein to my13

immediate right, and Eric Colbert, architect, to his14

right.15

I have a very brief statement, opening16

statement. I first want to clarify that as the Board17

is aware, this application was amended several times.18

First, for the purpose of adding additional land area19

to the site. Secondly, to add additional relief.  And20

that was done on two different instances. One, to add21

additional side yard relief and another time to add22

special exception relief with respect to the roof23

penthouse enclosure.  And so the application before24

you is for variances from lot occupancy residential25
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recreation space, side yard and a special exception1

from the roof structure prohibition with respect to a2

single enclosure.3

The application is for a residential4

project with retail along 14th Street.  It's a project5

that has gone through a very intensive community6

outreach and community involvement process, as our7

witnesses will identify.  Has been redesigned and8

revised substantially to address those community9

concerns. and as a result of that process, we're10

pleased to say has received the approval and support11

of the Advisory Neighborhood Commission.12

And with no further background or13

introductory comments, I'd like to ask Mr. Colbert to14

begin his testimony.15

CHAIRPERSON GRIFFIS:  Excellent.16

MR. COLBERT:   Thanks, Jacques.17

Good afternoon, Mr. Chairman and members18

of the Commission.  My name is Eric Colbert, I'm the19

project architect for this project on 14th Street.20

And the first exhibit I have is very21

important in the sense that it shows the topography22

across the sit.  And the shades of green indicate with23

the lighter one being the lower elevation and then the24

darker green being the upper most elevation.  25
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First of all, let me just say that there1

are a lot of similarities between this case and the2

one that just went before it.3

CHAIRPERSON GRIFFIS:  And not just a fire4

house?5

MR. COLBERT:  Exactly.  A firehouse.  But6

also I would say that there are certain situations7

here that actually make it much more of a difficult8

building project. And one of those has to do with a9

fact that where we are required to measure our height10

is the top of the curve of the middle of the front of11

the building. And since we're only fronting one12

street, we have to measure it at basically at the low13

point, and it's not even the really low point of our14

site because by the time we get to our actual property15

line, it already rises two feet.16

Also, as you can see, we're hemmed in17

really.  The size is extremely deep.  We don't have18

the nice openness that we had on the other project.19

What we've got a row of townhouses here and these20

other more commercial uses.21

This is an existing food store that was on22

the site that's going to be demolished, as this is23

also going to be demolished. It's a one story24

nondescript industrial building that was being used25
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for auto repair work.1

This is an aerial photograph. It has the2

first floor plan of our building juxtaposed over it.3

This is 14th Street.  The Tivoli Theater is down here.4

And you can see that we have two courtyards, a closed5

one that's closer to 14th Street and then an open6

courtyard opening to the north in the back of the7

site. And the site is about 400 feet deep and it's8

about 300 feet across the front of the site.9

One thing you can see in this plan is that10

there is no residential on the cellar or first floor11

facing 14th Street because we have commercial space12

shown there.13

I would also like to point out that our14

parking garage entrance is very close to 14th Street.15

Just as you come into the alley then you make a turn,16

like a slight turn and come down the parking lot. And17

our loading dock is in the back of that location.18

This is a recent rendering we did of the19

building.  And these are some other renderings that we20

did showing the proposed retail in the ground floor21

with the residences above.22

Here's another view of kind of the23

streetscape in front of the building with the24

plantings and everything that we would provide.25
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I'll just briefly show you the proposed1

plans.  And the first one is the garage plan.  As I2

mentioned, this is 14th Street, north is up on this3

plan. We're coming in off of 14th and then you just4

make a slight left turn and you come down the ramp5

into the parking garage. We're providing one level in6

this project, and we're providing more than the7

required number of parking spaces.  There's no relief8

requested pertaining to the garage.9

This is the cellar floor plan. And we have10

a gymnasium located in this area. These are some11

storage rooms.  And then these are the courts. And12

these courts are a significant part of the residential13

recreation space that we are providing for this14

project.  That was the cellar plan.15

This is the first floor plan. And here you16

can see the retail facing 14th Street.  In the middle17

of facade we have entrance that goes to the apartment18

building, but then another retail space on the south19

side as well.20

And then this is the typical floor plan.21

As you can see by the shape of the22

building there's nothing regular about this. So not23

only, you know, are being penalized in a certain sense24

due to the fact that we have this low point, which is25
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even lower than any point on our site, but also the1

site itself and certain restrictions as you go all the2

way around the property really create an unusual shape3

that's going to be very challenging to build.4

This is our penthouse plan which is not5

that unlike, you know, what we've done before. But,6

again, there is an area of relief that is related to7

that, as in the previous project.8

One thing that Jeremy did that was very9

effective is he didn't waste any time.  As soon as the10

contract was ratified, probably within a couple of11

hours of that, we were meeting with the community.12

And one of the first things that they asked for was to13

provide retail along 14th Street. And even though that14

wasn't really something that is an economic benefit to15

the building, and part of that is because for every16

square foot of retail that we provide, we're actually17

losing two square feet of residences.  Because, again,18

the residences we have kind of an English basement19

affect, but the retail has to be on ground floor. Also20

the ceiling is much higher than you need for21

residential use. So this does take up twice the space22

that would be in apartments.23

Having a mixed use project is very24

complicated because it brings up a lot of issues with25



150

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

regard to parking and security and things like that,1

and fire ratings between the uses.  So, it was quite2

a commitment and we designed on our feet to try to3

come up with a new plan as soon as possible to4

incorporate the retail. But that was something we5

heard loud and clear from the community.6

After we started meeting with them there7

were other things that emerged as significant issues.8

One was the fact that initially we had our parking9

garage entrance located here, which would have meant10

that people coming off of 14th Street would have to11

traverse this alley to the north, the one to the west12

and then come back to the south to get into the13

garage.  And that would have put a lot of additional14

traffic on this alley. So we did some significant15

redesigning so that the entrance of the parking garage16

could be located as close to 14th Street as possible17

so that people coming in would not have to18

inconvenience the townhouses to the north.19

The third major redesign effort that we20

did is that, as you know, the Zoning regulations do21

not require that we have a side yard. However, if we22

have do have one, it has to be a certain width.  And23

in this case there is an existing 10 foot alley and24

there was an obvious concern from the people that live25
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here that even though we could relocate the garage1

entrance so that it would not impact them, it would2

greatly benefit them if we could offset our building3

so that this could become a much more generous width4

for garbage trucks, and even allow two cars to pass5

each other carefully.  So even those things sound like6

they're not much, actually they were -- you know, I7

had people staying all night, you know, working on the8

computers to try to keep adjusting the plans as these9

issues emerged.10

I just wanted to show you the elevation.11

This is our current design that shows the three floors12

of retail above the one floor commercial as opposed to13

the previous design that we started out with, which14

has the four floors of residential above grade and15

then the English basement.16

These sections are very important because17

they really helped to illustrate the devastating18

effect that the grade in this project has.  And the19

green in these two sections represent our parking20

garage. And then the red is actually the lowest21

residential floor. So you can see that for the most22

part we have this cellar, which is really below23

ground. And if you take different points along the24

site, we start out at 50 feet on 14th Street, but then25
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in the middle of the site we're only at 42 feet 51

inches if you measure from the adjacent grade to the2

building height limit which is established or3

determined by the curb in the front of the site.  And4

then by the time you get to the back of site, it's a5

little more generous, but it's still more than 5 feet6

below the actual height limit of 50 feet.7

So this is a different situation in a way,8

the way one before, because at least in that case you9

had the flexibility of having two streets you were10

fronting on so you could take one street and measure11

from the center of that to give you a little bit of a12

higher elevation. We do not have that ability here. So13

it even really exacerbates the condition that existed14

in that case.15

As previously pointed out, I have the same16

chart, I won't waste your time going over it again,17

but it also identifies this kind of anomaly that we18

feel exists in the C-2-A zone as opposed to the19

commercial zones if you were to build an apartment20

building.21

CHAIRPERSON GRIFFIS:  That's it?22

Excellent.23

Questions?24

VICE CHAIRPERSON MILLER:  Maybe I missed25
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this, but could you specifically address where the1

extra lot occupancy comes from?  I understand that you2

have these topographical problems in general, but3

again so we could see the specifics?4

MR. COLBERT:  I think this exhibit is5

probably the one that is partially easier to6

understand.  You've got the lowest part of the site7

where this height has to be measured from is the8

middle of the top of the curb in the front on 14th9

Street. And by the time you actually even get to the10

property line, the site has already slopped up two11

feet.  By the time you get to the middle of the site,12

it's actually up 11 feet.  So we don't even have --13

this is a much worse scenario than in the previous14

case in the sense that we don't even have the luxury15

of having another street that we can measure from that16

has a little bit higher topography.17

A significant portion of our site is18

already essentially sunk one floor into the ground19

from what is permitted in terms of height as measured20

from the middle of the top of the curve in the front21

of the building.  And so it really pushes the building22

way down and that's why this diagram is very23

instructed because it shows that in a lot of cases24

you've got almost more than a full floor below where25
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the adjacent grade is.1

So it would be virtually impossible to put2

a five story building on the site given the --3

CHAIRPERSON GRIFFIS:  Let's address that,4

because I know you're referring to the past case.5

And, of course, we were establishing a uniqueness and6

financial difficulty.  Uniqueness to this particular7

case. But you're using the same argument of which in8

this case -- not the last one, in this case I don't9

see your argument in the relation between the10

measuring point of this site and lot occupancy. And I11

think that's what Ms. Miller is asking you directly is12

to speak about the lot occupancy.13

Office of Planning in this case and in the14

last case had some concern about saying FAR is not a15

given.  It's not something that you are entitled to.16

It is a measuring point of which you can exceed.17

Ms. Miller is asking, I think, a pertinent18

point of out of the uniqueness what makes it19

practically difficult, the meeting the lot occupancy20

requirement.  And it's not that because you can't21

build a five story building.22

MR. COLBERT:  We could -- I mean it's23

possible that if we weren't doing -- if we weren't24

complying with requirements of the community to put25
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commercial on the front of the building, that we could1

have stories in the front and capture that additional2

FAR, but --3

CHAIRPERSON GRIFFIS:  Let me ask you a4

couple of questions. The 4 foot setback off the5

property line on the alley side, which is coming into6

also relief required for the side yard, but aside from7

that is that counted towards the lot occupancy?8

MR. COLBERT:  No.  I mean the site is9

still up to the alley.10

CHAIRPERSON GRIFFIS:  I know where the11

site is.12

MR. COLBERT:  So --13

CHAIRPERSON GRIFFIS:  Is that part of the14

lot occupancy calculation, Mr. DePuy?15

MR. DePUY:  No. No, it's a nonconforming16

side yard so it would not count.17

CHAIRPERSON GRIFFIS:  So you didn't18

calculate it into the lot occupancy?  So that doesn't19

count in.20

On the other side, why is it setting back21

at the rear portion from the property line?  I'm22

looking at A-2 and that's the cellar floor plan, but23

it's a good property line plan that's running through.24

It's the same on the first floor, if we move to that,25
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under area that's loading.  Is the building setting in1

from the property line there?2

MR. COLBERT:  Well, there is an easement3

that we are required to provide on this side of the4

building and that is forcing us to setback.5

CHAIRPERSON GRIFFIS:  Well, for instance,6

what sets the building footprint on that back side?7

I mean, is that clear?  I mean what's making it be8

where it is?  Is there anything that has to do with9

the site, the shape, anything that is putting it back?10

MR. DePUY:  Mr. Chair?  Mr. Chair?11

CHAIRPERSON GRIFFIS:  Yes.12

MR. DePUY:  If we could, why don't we go13

to Mr. Rubenstein's testimony and then come back with14

further questions of the architect.  Because I think15

the testimony from Mr. Rubenstein will be helpful in16

responding to the question.  17

CHAIRPERSON GRIFFIS:  Excellent.18

MR. DePUY:  And let's get that before the19

Board and then have both available for questions, if20

we could.21

CHAIRPERSON GRIFFIS:  Your case. We'll22

follow you.23

MR. RUBENSTEIN:  Thank you very much, Mr.24

Chair.25
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Before I get into the testimony in1

general, I'd like to stop and address your specific2

question concerning why is the footprint exactly the3

way it is with respect to the southwest portion of the4

building.  And the answer is that originally there was5

an easement that ran from the -- actually there still6

is an easement, although it's going to be amended.7

That ran through this site. You can kind of see these8

crooked lines here.  That's actually it.  That was9

required to bring parking to what is taxed as Lot 845,10

but these are two separate lots.  When this building11

on what is called taxes Lot 845 although the building12

itself is on Lot 705 was built; for some reason they13

did not obtain a curb cut. It was just after parking14

became required.  At that point the land in back was15

separate from the land in front. And so there was an16

easement that went through.17

We obtained the agreement of the owners of18

these lots to relocate the easement. We also were19

required to get the consent of the District of20

Columbia, which we just obtained last week, so it is21

now final. And we are required now to have the access22

to that parking lot to go through the southwest23

portion our lot.  In between that and the loading dock24

requirement, we simply can't move any further over in25
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that corner.1

Does that address your question?2

CHAIRPERSON GRIFFIS:  Well, I think so,3

yes.  It sets that last building line, correct?4

MR. RUBENSTEIN:  Yes, sir.5

CHAIRPERSON GRIFFIS:  So you have to move6

the building -- so that the building starts there.7

And then we look -- so I mean that seems to make a lot8

more sense in terms of then how you're masking out the9

building towards the end.  Okay.  Puts it in10

perspective.  All right.11

MR. RUBENSTEIN:  Okay.  12

CHAIRPERSON GRIFFIS:  Go ahead.13

MR. RUBENSTEIN:  I'd like to sort of14

start, I know Mr. Colbert spent a moment going over15

this and I'll try not to be too duplicative. I think16

this is very important to the case, so I'll take a17

moment to address the uniqueness of the site.18

I think first of all, just as everyone can19

see just by looking at the picture, it is a very deep20

and very oddly shaped in the sense that it narrows21

tremendously to the rear of the lot, which did present22

tremendous challenges and incorporating the courtyards23

in so that we could have appropriate light and air for24

the future residents of this building, and which did25
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constrain our ability to, for example, mask the entire1

building towards the front of the site which would2

have required us to eliminate a front courtyard. And3

you just can't do it. You can't push everything to the4

lower elevation because you need to have light and5

air.6

The other thing is that, you know we have7

managed to address the height limitations for this8

building and still provide wonderful light filled9

units by using large window wells in many locations or10

terraces. However, after having done that we even part11

of a location which a little bit of our first floor,12

you can see it on the left hand side graphic, there's13

a little bit of our first floor towards the rear which14

is actually below grade.  So we have very, very severe15

restrictions within this lot.16

Another thing that we sort of looked at17

was well could we have put in a partial fifth story18

that would have allowed us to gain -- to place the19

units that we would be losing by strict application of20

the lot occupancy?  And the answer is it might have21

been theoretically possible along the very frontage of22

14th Street where we have a 48 foot height to work23

with. But that would have raised enormous practical24

difficulties with differing levels of the floors. Not25
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only that, but once we agreed in response to community1

concerns to provide retail in the front, that2

possibility completely went away because the retail3

frontage requires that there be at least 14 feet4

devoted to retail on the front of the building. And it5

simply can't add up once you have a 14 foot6

requirement for the retail in front to our full -- to7

five stories at that spot, which is the one spot that8

we can come closest, although never equal to our full9

height limit.10

The other thing is that as far as the lot11

is concerned, I mean, I guess theoretically one could12

put commercial usages on the first floor, and the13

entire first floor occupy as much of the lot as you14

cared to.  Because as are well aware, there is no lot15

occupancy requirement with respect to the commercial16

usage in a C-2-A zone. However, that would have been17

enormously difficult.  First of all, it's very18

unlikely that much of anyone would want the retail all19

the way back.  The only type of usage would be a very,20

very strange big box. And even then, it's very, very21

far back.22

And we also had the economic, the23

practical difficulties of the fact that DC USA, which24

is a 550,000 square foot retail project, is being25
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constructed basically to deliver about when we're1

going to be delivering, which is about a 1,000 feet2

south of this project.  So even if we wanted to -- I'm3

not saying we did.  But I'm just saying even if we4

wanted to put a commercial usage in here, it would be5

very, very difficult. And that's one of the reasons6

why we tried to put a very narrow strip of retail on7

the front so that we would have something that would8

add to the character of the building without being too9

difficult to lease out when the time when.10

Now backing up a little bit, we did try11

and take the concern of the community very, very12

seriously.  Our initial building did not, as Mr.13

Colbert mentioned, have a retail frontage.  The retail14

frontage, frankly, costs us money to do.  But, you15

know, we just saw a tremendous amount of community16

concern both directly mentioned to us and also I17

monitor the listservs and the discussion groups that18

apply in the neighborhood and just saw what people19

were saying and came to the conclusion that it was20

important to address.  And that, you know, sometimes21

people are right and that the building would be better22

even if it was not to our direct economic benefit to23

do so.24

The other thing that we did, as Mr.25
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Colbert mentioned, was the 10 foot wide public alley1

was of a concern, particularly when we had traffic2

going all the way around to where the loading dock is3

still located.  Because there was concern about cars4

passing each other and concern about the amount of5

traffic that would be going. And I think Eric has6

probably understated the amount of work that required7

to reconfigure this building. You would think that it8

would be just a small thing. But because of the ripple9

effects, virtually every unit had to be gone through10

bit-by-bit-by-bit-by-bit to make sure that it still11

worked and to redevelop it.  I think probably half of12

the units changed between the garage relocation and13

moving the alleyway back.14

Again, as far as the alleyway is15

concerned, the land there is effectively -- legally16

it's still part of our lot, but we've agreed that we17

would provide an easement, a public access easement to18

it.  So that so long as this building continues to19

stand and exist, that we would pave it, maintain it20

for the public's usage point of view they won't know21

the difference between it and a 14 foot wide alley.22

We did meet with DDOT about this site.23

They were very happy to see that subject to receipt of24

the variance that we had agreed to pull our building25
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back from the alley line, effectively giving enough1

width for two-way traffic.  And they appreciated the2

location of the garage ramp.3

And for your information, the garage ramp,4

I mean there's not going to be a prohibition against5

people coming from the other direction. They simply6

physically are not going to be able to turn around and7

get into the garage ramp. It will funnel people in and8

out of 14th Street. And there is an existing curb cut9

at the alley location and there's an existing traffic10

light at the alley location from the days in which the11

Giant Food Store was there.12

The alley was constrained to ten feet by13

the loading dock of the Giant Food site, so this will14

be an effect of widening of the alleyway at its15

narrowest point because we will never have anything16

that that's narrow.17

And I think that the change in usage is18

going to be a tremendous benefit to the community19

because there was a lot of concern about where the20

loading dock was going to be. Because the people on21

Meridian Place north of the public alley had spent22

years and years and years having Giant Food trucks23

coming in.  I'm exaggerating, but metaphorically24

speaking every two minutes.  So that they would keep25
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up loading and unloading in the Giant Food site. And1

in our situation now that we've, first of all, moved2

the loading dock to the other side where it is at the3

rear of an apartment building and substantially far4

away from it, and also because of the nature of the5

use it will be substantially less frequent once6

people, of course, move in.7

We had four different meetings with the8

community and the ANC.  We had a preliminary meeting9

with the ANC members to just go over our plans. We had10

a community group forum sponsored by Council Member11

Graham and by the ANC member, whose Single Member12

District this is in, Mr. Calvin Woodland.  13

We had a formal presentation of our14

revised plans to the ANC. And then just this past --15

I think May 10th I believe it was, was the actual vote16

of the ANC to support it. And I believe that they17

filed their resolution. You know, it took a little18

while for the ANC's secretary to get the resolution19

over. But I believe it was filed in your record20

yesterday.21

And the other thing I'd like to say is22

that there are two elements to the lot occupancy23

variance.  One element -- I mean one component is that24

we're seeking approximately 2½ percent simply to build25



165

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

the building out and not lose the number of units that1

we would lose if we did not obtain the lot occupancy2

variance. And we did a rough calculation, and we've3

got 297 units now.  We ended up with 282 units. But4

it's hard to do a unit-by-unit comparison because the5

configuration changed.  I mean, at one point it was a6

20 unit variation.  It seems like a very, very small7

amount, and it is a very, very small amount in terms8

of what we are asking the BZA. It is, however,9

extremely material to the building.  And I will10

simply, without going too far into it because I just11

want to put it on the record, economically it is12

extremely important for the viability of it.13

I know that may not be what you want to14

rest your case on, but the last square footage of a15

building has a disproportionately high economic impact16

on the feasibility of the project.17

The difference in square footage just for18

the nonbalcony portion, is about 2,032 square feet. In19

addition, another 2½ percent for the balconies would20

be another 2,032 square feet out of a total lot21

occupancy of about 52,841 square feet with both22

variances tied into it.23

I think that this total of 4,000 square24

feet of footprint on an 81,000 square feet building,25
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particularly when half of that really doesn't impact1

anything, it just brings in the balconies, brings in2

the light and air. So you're really only talking only3

2,000 square feet of footprint is de minimis  from its4

impact, but extremely beneficial.  Impact on the5

community. But extremely beneficial in terms of the6

project and its design and its viability.7

As folks have heard previously, the other8

element the balconies are just simply a highly9

desired, wonderful feature for people who are going to10

live here to be able to get some light and air in11

their own unit and to occasionally put a lounge chair12

outside and sit in the sun.  Between the terraces and13

the balconies, again somewhere around 70 percent of14

the units will have one or the other.  And I think15

it's an extremely good feature.16

I'd like to briefly address the two other17

items.  I think I've addressed the side yard variance18

and I've addressed the lot occupancy.19

As far as the residential recreation space20

is concerned, we do have two very large courtyards21

which are going to have planters in them. You know,22

we'll have a water feature, benches.  I mean, lots of23

wonderful space for people.  We will have a lounge,24

sort of an internet lounge we call it where people can25
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come and watch plasma TV and do their little internet1

thing.  A gym as well.2

And we're using some of the space that we3

would otherwise use for recreation space as4

individualized storage lockers because we believe that5

people will vastly prefer to have some more storage6

space available to them. There's about 140 of them,7

though enough people are going to want to get those.8

That is more important than adding yet some more9

residential recreation space, and we believe that we10

have more than people are likely to want.11

As far as the roof is concerned, you know12

one of the aspects of the residential recreational13

space, again, is that we will not -- if we do not have14

to have residential recreation on the roof, which we15

would have to do if we do not get a relief, we do not16

have to build the roof top structure higher.  Because17

if we do have to put residential recreation space on18

the roof, we will have to put an elevator up there.19

We'll have to have additional stairwells. And that20

will substantially raise the height of the structure21

on top, which I believe is not appealing visually to22

the adjoining properties.23

Finally, with respect to the enclosure,24

the roof top enclosure relief. You know, I'm as25
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perplexed as anybody else. I just try and make sure1

that things that may be an issue are addressed.  As I2

understand it, previously one might have taken the3

position that having a single roof over every single4

one of the boxes in which their was a stairwell one5

could take the position, and one did take the6

position, that was a single roof top enclosure7

conforming with the requirements of the code.  I8

understand the concern has been raised that because9

each of our, I'll call them boxes, don't touch, that10

there's not a single roof top enclosure.  This11

certainly will do nothing adverse to the property. If12

anything it makes it less massive, let's more light13

through and involves less square footage than the14

maximum than we would be allowed to utilize under the15

zoning code.16

I think I've probably sort of run through.17

I've tried to make it as efficient as I could and18

still get things on the record. the key elements in my19

mind. And I would at this point like to stop and see20

where you guys want to go from here.21

CHAIRPERSON GRIFFIS:  Excellent. Thank you22

very much.23

Are there any preliminary questions from24

the Board at this point?25
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VICE CHAIRPERSON MILLER:  I just wonder if1

you could just explain just a little bit more how 152

units might have a disproportionately high impact on3

the project's viability?4

MR. RUBENSTEIN:  Certainly.  You know,5

essentially it has to do with marginal costs.  It's6

sort of like in economics 101.  Once you've bought the7

plant and you're making widgets, the last widget8

doesn't cost as much as the first widget because you9

still have the plant and it's just a matter of keeping10

it open another 30 seconds.  Well, here the land costs11

is already fixed.  So once you have -- essentially12

we've paid for the full FAR.  And once you've paid for13

the full FAR to take away -- I mean, it's a little bit14

different because it's sort of a take away in terms of15

what we had to pay for.  To take a way a unit means16

that we're paying for land that we're not using. Or to17

put the other way, if you add an unit, your costs for18

that land is you can either look at it as averaged19

down or averaged among all the units or as essentially20

no land cost.21

In our case I can assure you it wasn't no22

land cost. We had to pay for every single FAR and then23

some. So the issue is is that we end up basically24

having a large land cost that is not covered if we25
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don't get the additional units.1

VICE CHAIRPERSON MILLER:  Okay.  You can2

come out with the same conclusion it sounds like if3

you take out the FAR.  If you're just talking about4

what you paid for your land and what it costs it to5

build this project and et cetera, even if you don't6

look at the FAR, there's a cost there.7

MR. RUBENSTEIN:  That's right. The land is8

a fixed cost. And if we don't have the additional9

units to spread the fixed cost over, then it has a10

disproportionately large economic impact on the11

project as compared to the slight additional12

percentage of variance that we are requesting. So that13

the variance, though small, has little affect14

externally to the project, but internally to the15

project because of the economics of the land, does16

have a substantial material affect.17

I think that's what I mean.18

VICE CHAIRPERSON MILLER:  And did you also19

increase your costs or decrease your profit by adding20

the retail in response to the community's concern.21

MR. RUBENSTEIN:  The retail clearly --22

clearly decreased our pro forma.  Because unlike other23

situations in which you might have an English basement24

in the entire footprint, for the section of the front25
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of building in which there is retail, we had to take1

out the English basement below that spot. So we2

actually lost two feet of sellable square footage for3

every foot of retail that we used.  So, I mean that4

was a very costly decision in response to the5

community, but sometimes costly decisions are the6

right one, and I thought that was.  I mean, it was7

something that I proffered subject to the variance,8

but I thought that in exchange for the community's9

support for the variance, that that was something that10

we would proffer.11

CHAIRPERSON GRIFFIS:  Anything else?12

Excellent. Let's move ahead.13

MR. DePUY:  If there are no further14

questions of these witness, that concludes our case in15

chief.16

CHAIRPERSON GRIFFIS:  Very well.17

Is the ANC 1-A represented today?  Do you18

have any cross examination questions of the witnesses19

you've heard?20

COMMISSIONER WOODLAND:  Do I have any21

questions?22

CHAIRPERSON GRIFFIS:  Any cross.23

COMMISSIONER WOODLAND:  No.24

CHAIRPERSON GRIFFIS:  You're going to25
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present the ANC's position?1

COMMISSIONER WOODLAND:  Yes.2

CHAIRPERSON GRIFFIS:  Okay.  I'll call you3

up.  If there's no question from the ANC.  Thank you4

very much.5

We'll move ahead for any additional6

clarification.  It's Office of Planning.7

MR. PARKER: Good afternoon, Mr. Chairman,8

members of the Board. I'm Travis Parker with the9

Office of Planning.10

As you can see, this application is11

strikingly similar to the previous one.  And I won't12

burden you with the arguments that remain the same for13

the two cases.  The residential recreation space, the14

special exception for roof structures, those arguments15

were the same in this case and the last.16

One difference in this case is the side17

yard variance that was requested. And we did recommend18

in favor of that in order to increase that alley for19

circulation for the loading trucks and the two way20

circulation of the trips.21

One thing that I do think that you caught,22

Mr. Chairman, that I have to apologize for not23

catching is that that space would at four feet, I24

think that would have to count towards lot occupancy,25
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which is an amendment to the application if we don't1

go to five feet.  But that's something that I hadn't2

analyzed, and I apologize for not catching before now.3

In general our argument would remain the4

same. We'd recommend in favor of a five foot or a four5

foot, depending on how the Board decided to go with6

that in order.  Because the additional space for the7

circulation isn't necessary for two-way  traffic and8

for the loading trucks.9

In terms of the lot occupancy variance,10

also I can't make any arguments that weren't made in11

the previous case, so I'm happy to stand on the record12

in that respect as well.13

CHAIRPERSON GRIFFIS:  Okay.  But the14

record in this case is that you don't support -- your15

analysis is that they don't meet the test to be16

granted the variance?17

MR. PARKER: Correct. 18

CHAIRPERSON GRIFFIS:  Okay.  Okay.  19

Questions from the Board?20

VICE CHAIRPERSON MILLER:  Mr. Parker, I21

think in the previous case the Office of Planning had22

in mind ways in which the applicant could modify or23

change their plans in order to meet the lot occupancy24

requirements and then applicant explained why those25
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modifications weren't really feasible.  And I'm1

wondering if you had in mind somehow how they should2

be changing their building in order to come down to3

the 60 percent?4

CHAIRPERSON GRIFFIS:  They could pull back5

4 more feet from the northern alley, is one of the6

recommendations the Office of Planning made.  Are7

there others?8

MR. PARKER: No.  And to recharacterize the9

argument from the previous case, I think it was more10

a matter of showing what would be accomplishable on a11

flat lot to try and discount the argument that the12

topography was a factor in the variance.  And I could13

go through that argument again if you'd like. But I14

think that was the point, not to say that they should15

be doing something else.  But that here is why the16

topography should not be considered in considering17

this variance.18

VICE CHAIRPERSON MILLER:  Do you think19

that they should decrease the units or take away the20

balconies?21

MR. PARKER: I think it's hard to argue to22

grant a lot occupancy variance for these balconies as23

opposed to any other. I mean, there's a standard24

throughout the city that balconies count as lot25
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occupancy. We can't argue that these don't if everyone1

else does. So either all balconies get a variance for2

lot occupancy or none do.3

VICE CHAIRPERSON MILLER:  I don't really4

see it that way.  But I'm trying to figure out if5

there were a way that was economically feasible or6

whatever that and still protect the quality of life7

for the residents and et cetera that --8

MR. PARKER: No. I don't see a way to do9

the project with the same number of units without a10

lot occupancy variance, is the answer to your11

question.12

VICE CHAIRPERSON MILLER:  Well, it's not13

exactly -- that's not exactly my question.14

MR. PARKER: Okay.  15

VICE CHAIRPERSON MILLER:  I mean, maybe if16

it could have been designed differently or -- it's not17

up to you to redesign either.18

MR. PARKER: I don't think there's a way --19

right.20

VICE CHAIRPERSON MILLER:  And I gathered21

that you just think that they didn't make their case22

enough that they couldn't do it, is that right?23

MR. PARKER: Correct.  I don't think there24

is a way to design the building with this many lots25
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that would be a matter of right, correct.  Is that1

what you're asking?2

VICE CHAIRPERSON MILLER:  No, not exactly.3

Because I mean maybe you could say that well if it4

could be designed with ten fewer units or something,5

then that would work.6

MR. PARKER: Absolutely.7

VICE CHAIRPERSON MILLER: You know, maybe8

they should do it. But I don't know if you're saying9

that.10

MR. PARKER: And you're right.  No, no. I11

think there are ways that this could work.  I think it12

could be pulled back from the northern lot line that13

would increase the alley to allow for more traffic,14

would lower the lot occupancy, perhaps even to a15

matter of right. I don't know. But it would likely16

cost them some units. And I don't know what that17

number is.18

VICE CHAIRPERSON MILLER:  Thank you.19

CHAIRPERSON GRIFFIS:  Okay.  Anything20

else? Excellent.  21

Does the applicant have any cross22

examination of Office of Planning.23

MR. DePUY:  No, Mr. Chairman.24

CHAIRPERSON GRIFFIS:  Very well.  Let's25
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move ahead then.1

I think we're ready for the ANC if you're2

ready to present.  And you can also in your time when3

you come up pose any cross examination questions of4

Office of Planning if you have any.5

COMMISSIONER WOODLAND:  Hello.6

CHAIRPERSON GRIFFIS:  If you wouldn't7

mind, just turn your microphone on and use it to state8

your name and address for the record.9

COMMISSIONER WOODLAND:  Yes. I'm Calvin10

Woodland.  Address is 1477 Newton Street, Northwest.11

Unit 207, 20010.12

Good afternoon. 13

First I'd like to, if I could, take a14

minute and read the resolution that ANC 1-A wrote in15

support of this condominium project, and then I'd like16

to discuss it a little bit personally to tell you why17

I supported it, if I may have a minute to do so.18

CHAIRPERSON GRIFFIS:  Absolutely.19

COMMISSIONER WOODLAND:  Resolution in20

Support of the Allegro Condominiums.  ANC 1-A21

Resolution in Support of the Application of Metro22

Properties, Inc. for a variance at Allegro23

Condominiums located at the former site of the old24

Giant store, May 10. 2006.25
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"Whereas, upon receipt of a final order by1

the BZA to essentially approve the variances sought in2

the application number 17475, Metro Properties, Inc.3

agrees:4

First, to effectively widen the public5

alley of the north side of the site from 10 feet to 146

feet in order to facilitate two-way traffic,7

circulation in the alley provided that the applicant8

will do so by setting aside and paving a four foot9

strip of land next to the alley that will be reserved10

for public vehicular use;11

Second, to relocate the parking garage so12

that all cars entering and leaving the garage will be13

required to use 14th Street;14

Third, to arrange for a jobs fairs with15

participation by contractors for the project to16

provide opportunities for local residents to be17

employed on construction related jobs, and;18

Fourth, to donate $200,000 to community19

improvement projects as directed by ANC 1-A in a20

formal resolution duly adopted subject only to the21

requirement that any contributions be legally22

permissible and determined by ANC 1-A to be a23

community benefit provided that this donation will be24

made promptly, no later than 30 days after issuance of25
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a new building construction permit by the District of1

Columbia Government that implements the variances2

sought in the BZA application.      3

Provided further that the ANC 1-A must4

first issue the resolution described above.5

Fifth, to include retail uses in the6

project along most of the ground floor street level of7

the building that runs along 14th Street which include8

a minimum to 400 to 500 gross square feet of retail9

space.10

Now therefore be it resolved that as a11

result of the generous community benefit package12

described above, ANC 1-A will support BZA application13

number 17475 for a variance."14

That's the resolution. And if I may say15

so, because this project is in my Single Member16

District, initially before we know that Metro17

Properties had acquired it, we knew that it had18

belonged to another developer who at one point I got19

a few calls from neighbors saying that they'd seen20

people around the site taking pictures.  They was very21

concerned about, you know, trying to figure out what22

it was going to be. And at the time it was an Auto23

Zone and a couple of other stores that we know was24

looking at the site.25
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And the reason I mentioned that because it1

was an outroar about what could go there and what2

people wanted. That was the first discussion around3

what should happen to this site.4

And secondly, we got a call from Mr.5

Rubenstein saying that he was the new owner of the6

project and what he wanted to do there.  And it seemed7

to be a relief that people finally had some idea of8

what was coming there, and it was condominiums.  And,9

you know, because I am one of them commissioners who10

do get out in my Single Member District and do talk to11

people and on the ground. And, you know, I was in12

touch that people were very satisfied with what they13

thought were condominiums coming to this particular14

site.15

And as Mr. Rubenstein suggested, we had a16

meeting right away when we figured out that he would17

bring condominiums to the site to discuss some of the18

-- discuss some of the variances that a condominium19

was going to go there.  And not only did we have that20

meeting, we had three other meetings that the21

community were all invited to discuss their concerns.22

And I'd just like to say that I think23

about 90 percent of the people I talked to was in24

favor of this resolution. Not just the development,25
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but the resolution.  Because in many of those meetings1

most of what you see here on the resolution, came from2

community. And as you heard here before earlier when3

we was talking about the community benefit package,4

all of that came from these particular three meetings5

that we talked about.  You know, widening the alley6

space, that came from one of these community meetings.7

The jobs fair came from one of these community8

meetings. The retail on the bottom floor came from9

another community meeting.  And each meeting it seemed10

like that we met with them that they made some11

adjustments and came back and was willing to accept12

whatever the community -- well, not whatever.  But it13

was a lot of negotiations.  But in the end they did14

agree, as you see again through this resolution, which15

came from all of our community meetings.16

And the $200,000 for the ANC to be able to17

use at their discretion provided that it's legally18

permissible, we found out that it was legally19

permissible for us to do so as long as we had it in a20

separate account and it didn't come through -- we21

didn't use it as we do our government stipend that we22

get.23

And so again, this could ge something that24

we feel like as the ANC we could really use in order25
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to benefit other members of our community and others1

facilities in our community, such as one that we have2

already discussed at one of our elementary schools.3

So we're very satisfied with the project.  We're very4

satisfied with the progression of our first meeting of5

Mr. Rubenstein and to this final resolution.6

CHAIRPERSON GRIFFIS:  Excellent. Thank you7

very much, Commissioner Woodland. It's a pleasure to8

have you here and especially to speak personally about9

your experience in moving up to this resolution. It10

shows, obviously, great leadership which involves, I11

think, listening to the community and gathering12

information. You talked about numerous community13

meetings that led to the production of these14

resolutions.15

And I have to step back, because the ANC16

has a lot of responsibility and looks at numerous,17

numerous things. And we get very often ANC members18

that are coming in asking us to do certain things and19

look at certain things or don't allow certain things.20

And I have to say that, well you know we're here to do21

a very limited piece, and that's zoning.  And we're22

looking at only the variance tests. And I think that23

your resolution allows the ANC to be represented in24

another forum, which is presented to us.  And I think25
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that's an important aspect.1

A lot of this doesn't speak directly to2

the variances, is what I'm getting to, but it's3

important to understand how much work has happened to4

get you to this point.  And mostly, to support the5

project in whole and to see the other aspects that6

have come out of it.7

I think it is important to look at the8

variations that the ANC has to factor in. And I think9

it's excellent that the information was provided so10

that the community was aware of what was going on, and11

therefore obviously can be represented.  And I think12

what you've touched upon is one of the tests that we13

obviously look at, and would this go against the14

public good in anyway.  And, of course, we have to15

reach that test first by finding a uniqueness and a16

practical difficulty.  But once we do get up to that17

level, we have to ascertain whether there is an18

element that would be detrimental. And what you're19

saying is on looking at the project in whole it's20

obviously better than what was feared might be there.21

An analysis of what is proposed, it is excellent in22

terms of what the developer has done in animating 14th23

Street.  Again, it's a benefit.  And then they want to24

stay on and be a participant in the community in25
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different levels I think is an excellent aspect of1

this.2

So, again, thank you very much. And we do3

appreciate all that you've brought forth today.4

Let me ask if there are any questions or5

clarifications from the Board. And, Ms. Miller?6

VICE CHAIRPERSON MILLER:  Good afternoon.7

I want to thank you for coming down here8

and all the work you've done in your community.9

I'm not sure, I also want to bring to your10

attention that we have a regulation 3115.1 that11

specifically addresses reports by ANCs.  And it looks12

to me like certain elements are missing here, and I13

just want to bring it to your attention and let you14

know that it's important to us and it's required with15

respect to our giving great weight to the resolution.16

Certain things such as the notice that17

might have been to the community. Unless I'm missing18

something, I don't see that. And that's important19

because we need to know that the community really20

heard about this so that they could turn out and21

convey their sentiments to you and you all could22

consider them.23

It doesn't look like we have a vote that's24

reflected on this resolution or what constitutes a25
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quorum.1

Anyway, those are some of those.  And when2

the meeting was held.3

So I want just to bring this to your4

attention so in the future also you can pay attention5

to that and address that in your resolution as well as6

the other elements that are listed in that regulation.7

Was there a vote on this?8

COMMISSIONER WOODLAND:  There was. Yes,9

ma'am.  There was -- it was a 9 to one vote.10

VICE CHAIRPERSON MILLER:  Okay.  11

COMMISSIONER WOODLAND:  In favor, in12

support of it.13

And it was held on the 10th of this month,14

this meeting. And it was publicized.  Two of the four15

meetings we had was well publicized.  The one that16

Council Member Graham and myself collaborated, and it17

was well publicized.18

VICE CHAIRPERSON MILLER:  How do you19

publicize in general?  Do you have a standard?20

COMMISSIONER WOODLAND:  Well, yes, we have21

to post it in three public places.22

VICE CHAIRPERSON MILLER:  Yes.23

COMMISSIONER WOODLAND:  And that's the24

only requirement. But we also went down all the25
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listservs and, you know, I personally just walked my1

Single Member District each time we have -- this was2

the most important project in my Single Member3

District since I've been the ANC Commissioner. So I4

personally walked it, passed out flyers and talked to5

everybody I could in my Single Member District. And,6

again, we posted it in three public places.  And we7

sent it on most of the listservs.8

VICE CHAIRPERSON MILLER:  Okay. 9

MR. RUBENSTEIN:  For the benefit of the10

Board and for the ANC Commissioner that's here, I'd11

like to let you know that the ANC Act provides that12

where a Commissioner testifies in person at a meeting13

such as this, they're allowed to file a written report14

within seven days after the meeting. So if you wish to15

supplement your report to comply with the requirements16

of 3115, you could do so.17

CHAIRPERSON GRIFFIS:  Excellent.18

VICE CHAIRPERSON MILLER:  Now have a19

substantive question. And that is with respect to20

these conditions, the way I read the resolution, is21

that the ANC supports the relief requested provided22

that all these conditions are met.  Is that the way23

you read it?24

COMMISSIONER WOODLAND:  Yes.25
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VICE CHAIRPERSON MILLER:  Okay.  So in1

your view have some of these conditions been met or2

they have agreed to meet them?3

COMMISSIONER WOODLAND:   Well, we've4

agreed to -- I think we're in agreement to the5

conditions, but I don't think as of yet any of them6

can be met until --7

VICE CHAIRPERSON MILLER:  But you're of8

the impression though that the applicant has agreed to9

do all these things?10

COMMISSIONER WOODLAND:  Oh, yes.11

VICE CHAIRPERSON MILLER:  Okay.    Thank12

you.13

CHAIRPERSON GRIFFIS:  I guess what Ms.14

Miller was actually getting to, Commissioner Woodland,15

on these elements, some of which is obviously what16

would be approved here and would be reflected for17

instance a 14th Street garage access and 10 feet to 1418

for the alley. On the others is it your understanding19

that you have a separate agreement that could be20

enforceable in terms of the elements that you have in21

your resolution, specifically a $200,000 community22

improvement fund that's set up? Is it your23

understanding that you have an agreement outside of24

anything that would happen here today?25
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COMMISSIONER WOODLAND:  No. You mean if1

this didn't happen, it was secondary agreement?2

CHAIRPERSON GRIFFIS:  No.  Yes.3

Essentially.  Hypothetically if is approved --4

COMMISSIONER WOODLAND:  Right.5

CHAIRPERSON GRIFFIS:  -- what's the6

enforceable document for your fourth resolution?7

COMMISSIONER WOODLAND:  Well, I think our8

Chairman and Mr. Rubenstein's attorney was supposed to9

work out the language for a document that would -- you10

mean, seal the agreement between us?11

CHAIRPERSON GRIFFIS:  Right.  Exactly.12

COMMISSIONER WOODLAND:  Yes. Our Chairman,13

being an attorney himself, and Mr. Rubenstein, i14

believe an attorney --15

CHAIRPERSON GRIFFIS:  Always trouble.16

COMMISSIONER WOODLAND:  Sorry?17

CHAIRPERSON GRIFFIS:  Always trouble18

working on it.19

COMMISSIONER WOODLAND:  Is supposed to20

work up the language.21

CHAIRPERSON GRIFFIS:  Okay.  22

COMMISSIONER WOODLAND:  The legal23

language, you know, for it to be a document.24

CHAIRPERSON GRIFFIS:  Good.  Okay.  So if25
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I understand what you're saying then, then it's the1

ANC's understanding that there's a separate agreement2

that's happening?3

COMMISSIONER WOODLAND:  Well, I'm not4

really -- see, I'm not clear on what you're saying --5

CHAIRPERSON GRIFFIS:  That's fine.6

COMMISSIONER WOODLAND:  -- when you're7

saying a separate agreement.8

CHAIRPERSON GRIFFIS:  Right.9

COMMISSIONER WOODLAND:  I'm not clear on10

what you're saying.  I know that when we talked about11

the resolution here, we wanted to know how do we make12

sure that this actually happened if the variance13

approved.14

CHAIRPERSON GRIFFIS:  Right.15

COMMISSIONER WOODLAND:  And at that point16

they talked about a document that they would, I guess,17

legalize in order to make sure that this actually18

happened.19

CHAIRPERSON GRIFFIS:  Excellent.  Good.20

And that's very well said.  And we'll take that up21

with the applicant also just for the clarification.22

Anything else?  Any other questions?23

Does the applicant have any cross24

examination of the ANC member?  Mr. DePuy, any cross?25
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Commissioner Woodland, thank you very1

much.  Absolute pleasure and I don't think any of us2

could question the fact that you're on the ground, in3

your own words, gathering that information.  And we4

appreciate your being here for us today.5

COMMISSIONER WOODLAND:  Thank you, Mr.6

Chairman.7

CHAIRPERSON GRIFFIS:  Thank you very much.8

All right. Let us move on then.  And I9

don't have any government agencies for the10

application. I believe we can move on to persons11

present to provide testimony.  Are there any persons12

here present in application 17475 to provide testimony13

in support or in opposition?  No persons present in14

regards to this application.15

Let's move ahead then.  16

MR. RUBENSTEIN:  Mr. Chairman?17

CHAIRPERSON GRIFFIS:  Yes.18

MR. RUBENSTEIN:  May I respond on the19

record to the question about the separate document. I20

have separately provided a letter to the ANC upon21

which this language was based.22

CHAIRPERSON GRIFFIS:  Okay.  23

MR. RUBENSTEIN:  Promising to do these24

things.  I believe that that letter, in and of itself,25
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is enforceable in accordance with its terms.1

I think that the ANC wants to make sure2

that the money is placed in an account -- I mean,3

they've sort have got some administration notions of4

how it is actually physically done.  I promised to5

work with them.6

CHAIRPERSON GRIFFIS:  Sure.7

MR. RUBENSTEIN:  But in terms of the8

actual commitment and promise, I have given them a9

signed document promising to do that.  And I believe10

that seeing as their support is the other end, and I11

hate to do this.  I mean I try not to confess that I12

was once a practicing lawyer.  And I hate to do it.13

But I believe those are two sides of consideration14

that I think it's enforceable in accordance with its15

terms.16

CHAIRPERSON GRIFFIS:  Okay.  17

MR. RUBENSTEIN:  And I'd be eaten alive.18

So it's going to happen.19

CHAIRPERSON GRIFFIS:  Okay.  And here's20

our concern, and I think I can speak for the Board21

indirectly.  In any conditions that we craft, of22

course conditions relate directly to:  (1)  the relief23

sought, and would relate to something that arose out24

of the application as part of the variance test.  So25
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it would either be to mitigate or potentially mitigate1

any adverse condition that might arise, or somehow2

condition an element of the variance and relief that3

was provided.  4

So directly said, it would have to arise5

out of elements or issues that came from the record6

that was created. And I know from my perspective7

looking at all these, they're all excellent and8

applaudable and certainly in the positive position for9

the community.  However, none of these do I see10

relating directly to the elements of relief.  Some of11

them specify the relief, and that's fine and that's12

direct and I appreciate that.  But I don't think we13

have anything else that we could in fact look to14

condition if that's the way the Board was going to15

have the Zoning order as the enforceable document. So16

that's why I think why we were pushing a little bit of17

the ANC to understand, and you've just clarified it18

totally that there will be a separate binding19

agreement.20

MR. RUBENSTEIN:  I believe there is one21

now.22

CHAIRPERSON GRIFFIS:  Good.  Okay.  23

Anything else then? Yes.24

VICE CHAIRPERSON MILLER:  Yes. I was25
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wondering if the applicant would respond to the Office1

of Planning's suggestion that the project be pulled2

back 4 more feet from the northern alley, that that3

would solve the lot occupancy issue?4

MR. RUBENSTEIN:  Well, I guess I have5

several reactions to that.  I guess the first and most6

basic is that it wouldn't.  You know, that would cut7

off a very small -- because of the way the building is8

designed, the amount of square footage or FAR involved9

would not come close to equaling the variance request.10

That's number one.11

I guess number two is I think that's more12

or less irrelevant.  I don't mean to be -- I mean, we13

could have built and we actually did initially design14

the building to go all the way to the alley. And,15

frankly, our alternative sort of analyses would still16

have the building, even if we didn't get a variance,17

right next to the alley which we could have done as a18

matter of right.  And I don't think that -- I mean,19

we've tried to do these two closed courtyards because20

-- I'm sorry, the one open and one closed courtyard21

because we believe that that was a good feature for22

the building design.  You the way, where it hits the23

alleyway, there's sort of three areas.  One is right24

up front where the retail is where it's actually a25
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little bit wider.  It's about 16 feet wide there if1

you include -- the side yard we're doing there is2

actually 6 feet as opposed to 4 feet as its narrowest3

point.  Two more feet there, you know, it's not going4

to fundamentally do that.5

And then you see the other two segments at6

the rear, the middle and the rear.  And it doesn't7

amount to that -- we went to just enormous effort to8

redesign this building to address the concern about9

the alleyway.  And it's a frequently used alleyway.10

I mean this has been a ten foot wide two-way alleyway11

utilized primarily by Giant for its trucks and a12

little bit of it getting in and out for a limited13

amount of parking in back. So I mean it's not a14

heavily traveled spot. It might have been a much more15

heavily traveled spot if our garage had not been16

relocated.17

So I guess my -- I mean we would have18

designed it with the FAR somewhere regardless of19

whether that four feet, whether we cut it back by 420

feet or 8 feet. It's not directly related to the lot21

occupancy percentage that we're seeking.  And I think22

that after everything that we've done to bring it back23

from where we could have to address the community24

concerns, it would be unnecessary, I think is a good25
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way of putting it, to cut the building back further.1

Was that responsive?  I'm doing my best2

here.3

CHAIRPERSON GRIFFIS:  It's your question.4

VICE CHAIRPERSON MILLER:  I don't know. I5

don't know.6

I mean it sounds -- I don't know.  It7

sounds like you're saying, first of all, you wouldn't8

capture all the lot occupancy that you need -- that9

you took to get down to 60 percent if you did that.10

MR. RUBENSTEIN:  That's right.11

VICE CHAIRPERSON MILLER:  And number two,12

you seem to be saying that this FAR is so important13

that you couldn't do that.14

MR. RUBENSTEIN:  No.  I mean, it's not15

directly related. I mean it would show up somewhere16

else, is what I'm saying.  The 4 feet, you know, was17

where that was placed under this plan.  But it's not--18

if one had said to me there's no way you can do it,19

you have to put it somewhere else, then I would have20

put it somewhere else.21

The reason we chose 4 feet is because22

that's the legally required amount to have a two-way23

alleyway, which truthfully was more important to other24

people given the nature of our garage and the limited25
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amount of times that's somebody's going to be going1

around the loading dock than to us, but we did that2

because we thought it was important to address the3

community's concern.4

VICE CHAIRPERSON MILLER:  Okay.  5

MR. COLBERT:  Because of the way this is6

oriented, someone coming out of here cannot make a U7

turn here or conversely come from this alley and make8

a U turn and get into the garage.  So these folks that9

are in the building are going to have to come in and10

out of 14th Street.  So I'm just reenforcing what11

Jeremy is saying about these people are not going to12

be using that alley.13

CHAIRPERSON GRIFFIS:  What's happening at14

the rear?  Because the building sets back from the15

property line. It looks like there's a small retainer16

or --17

MR. COLBERT:  Well, part of that is this18

is a dead end alley.  This goes north to the street.19

But we've done an analysis showing that part of it is20

based on having to get a loading situation in the back21

here.  Partially the design is oriented towards this22

idea of the necessity of getting a truck.23

CHAIRPERSON GRIFFIS:  Right. So the24

building pulls back and it actually is increasing the25
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drivable area?1

MR. COLBERT:  Yes. And this is also our2

rear yard.3

MR. RUBENSTEIN:  Yes. We did not push the4

building -- I'm sorry. We could have put the window5

well further back than we did but we wanted to bring6

it in. It's actually narrower than we would have7

otherwise designed so that there would be -- again,8

this is not an easement here, it's just so that it9

works. An effective widening of that segment so that10

when anybody was either coming in from the north11

prong, you can see the little stub on the top left12

hand side of the drawing, that's an entrance from13

Meridian. You would have plenty to space to get in14

that way.15

That was unlikely to be used by trucks16

because it's a very narrow constrained portion.  That17

would simply be for the benefit of others who are18

going in the rear, or if a truck came around they19

would be able to turn to get into the loading dock.20

CHAIRPERSON GRIFFIS:  Okay.  And the21

window wells surrounding that area, they're at the22

level of that's all cellar?23

MR. RUBENSTEIN:  AT that point I'm not24

sure whether they're all cellar or substantially all25
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cellar.  1

CHAIRPERSON GRIFFIS:  Okay.  2

MR. RUBENSTEIN:  The highest -- near the3

loading dock is really the highest -- is the part4

where the adjoining grade is highest.  So the answer5

is they're mostly underground, but I couldn't tell you6

exactly what the answer is.7

CHAIRPERSON GRIFFIS:  Okay.  8

MR. RUBENSTEIN:  I can tell you it's9

entirely underground next to the loading dock.10

CHAIRPERSON GRIFFIS:  Okay.  And do we11

have a calculation for the actual lot occupancy then12

if the 4 feet is required to be calculated in?13

MR. RUBENSTEIN:  We can provide that in a14

few minutes if that would be helpful.15

CHAIRPERSON GRIFFIS:  Let's see what other16

questions do we have?17

VICE CHAIRPERSON MILLER:  Well, I guess18

you're referring to the underground units as English19

basements or whatever, can you explain why do those20

work here?  You know, as we were talking about how21

some if they're underground they don't work if they22

don't get enough light or whatever.23

MR. RUBENSTEIN:  Well, I think that the24

answer is that, I can't speak to anybody else's25
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application. I can only speak to mine.1

They work up to the limit we have here.2

And the reason they work is, I'm not sure whether we3

have -- do we have the cellar floor plan there?4

CHAIRPERSON GRIFFIS:  Yes. It's in the5

packet.6

MR. RUBENSTEIN:  If you look at A-2, that7

basically we have for the vast majority of the8

building done one of a few things.  Here, let me --9

there we go.10

If you'll look around the perimeters, we11

have window wells that are fairly deep.  And actually,12

you know, wonderful units because at one level you can13

walk out, you have a sliding glass door. It's actually14

beautiful space as it happens to work out here. Inside15

the courtyards we're able to bring that level to16

whatever we want. So we can regrade. So this is17

actually the floor here is at grade.  But on the18

perimeter of the building you can't do that. You just19

have to dig down. You have to dig down to do that.20

In our building the only way that you'd be21

able to fit five stories would be two levels22

underground, which I mean we could do that without23

asking for any relief.  If people want to live, you24

know, in subterranean spaces, they'd buy it. I mean,25
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I guess we could do that.  But nobody's going to buy1

it.  But as a practical matter in addition to that,2

you wouldn't be able to walk out the window well.3

You'd just sort of have this -- you'd have this very4

strange open space that would be non-terraced to walk5

out.6

CHAIRPERSON GRIFFIS:  Okay.  Anything7

else?8

MR. COLBERT:  I would like to make sure9

one point is clear, and that is with this building a10

significant percentage of the lower unit, the ceiling11

is probably about at where the adjacent grade is12

located if you go to the nearest property line. So13

it's not like our English basement in a situation14

where the ceiling is 4 feet above the adjacent grade.15

Because of the huge problem that we had with this16

grade across the site, this is significantly depressed17

in the ground even with only 4 stories above ground18

plus the cellar level.  So going any deeper would be19

a huge problem from an aesthetic perspective.20

MR. RUBENSTEIN:  If I may answer the21

question about the additional lot occupancy required22

if the side yard is counted as occupying the lot.  You23

know, we've done some rough calculations and it came24

just under 1600 square feet. What I'd like to do is25
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request another 2½ percent in case we weren't exactly1

right, which would come to just over 2,000 square feet2

with the provision and understanding that that3

additional 2½ percent could only be used with respect4

to the side yard.5

CHAIRPERSON GRIFFIS:  That's understood.6

So altogether then we have 2,032 square feet.  You7

were indicating that was the original lot occupancy8

for the footprint. There was an additional 2,0009

square feet for the balconies?10

MR. RUBENSTEIN:  It is 2½ percent of the11

lot comes I guess a little over 2,032.  Maybe we say12

2,033.  It's a little over.  So approximately half --13

that's approximately the amount that's equal to the14

building.  And then there's another 2,033 square feet15

which is attributable to the balconies.  And I was16

simply saying that, you know, we'd just use the same17

additional amount for the side yard  lot occupancy now18

that that issue has been identified.  And I thank you19

very much for identifying it at this phase.  So that20

we would apply that only to the side yard.21

CHAIRPERSON GRIFFIS:  So rounding out it's22

about 7,000 -- no.  Rather 6100 square feet out of23

56,000 00 --24

MR. RUBENSTEIN:  Although, I mean the side25
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yards is a very odd thing because it's not really --1

I mean, it's effectively being built to the quasi-2

building property line because of what we're doing.3

It's not like an ordinary side yard where you're next4

to another building.5

CHAIRPERSON GRIFFIS:  Right.  I absolutely6

agree that there's great uniqueness and quite a bit of7

difficulty in terms of complying with that if you step8

off the property line.  Okay.  9

Anything else?  Any other questions,10

clarifications?11

CHAIRPERSON GRIFFIS:  Okay.  I'll give you12

other opportunities.  Is there any other closing,13

summation that you need, Mr. DePuy?14

MR. DePUY:  I'll be very brief, Mr. Chair.15

The application as amended seeks zoning16

relief from residential recreation space, lot17

occupancy, side yard and special exception relief from18

the penthouse.  All relief has not been contested with19

the exception of lot occupancy. With respect to lot20

occupancy we believe that there are several21

exceptional conditions of this property. The lot shape22

is very unusual, it's irregularly shaped, A.  And B,23

it's irregularly deep. So it has two features of its24

shape and size. And the third condition is its25
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topography, which has been testified to in greater1

detail, perhaps, than the other conditions.2

That then is the exceptional condition of3

the site that serves as the basis for the practical4

difficulty on the owner in terms of complying with lot5

occupancy because of the competing factors of6

providing the loading berth, the easement in the rear,7

the side yard in order to widen the alley, the retail8

up front, the courtyards for residential recreation9

space and not reaching because it's not feasible to do10

five stories; all those factors then lead to a four11

story building with slightly excess lot occupancy.  We12

believe we've provided evidence in support of the13

tests for that variance, and would request your14

approval.15

Thank you.16

CHAIRPERSON GRIFFIS:  Excellent.  Thank17

you very much.18

Any other further follow-up questions of19

the Board?  Is the Board prepared to go forward today?20

Not noting any opposition to going forward today and21

probably just some hunger pains going forward, let me22

first just make note, I'm not sure how all these got23

scheduled in the morning.  And it was not unbeknownst24

to us and are unaware that we would be going late.  So25
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I hope everyone understands that.  But there it is.1

We have what we have, and the duty is before us.2

I think it's very important -- with this3

calculation I'm a little bit concerned with moving4

ahead without the exact calculation of the lot5

occupancy that we're looking at. However, I think that6

we can move forward in this stage because:  (1)  I7

think the level of what we're looking at, and I think8

we can articulate as is testified by the applicant of9

what that is.  And I think that if this is in fact10

approved, that the Zoning Administrator might have a11

limited flexibility in looking at this in terms of the12

variance if it is successful was made.  But maybe I'll13

talk further about that as we move forward.14

Let's get right into it.  And I think it's15

appropriate to move ahead with a motion of approval of16

17475, that would of course address the lot occupancy,17

residential rec space, the roof top and the side18

yards.  And I would ask for a second.19

BOARD MEMBER ETHERLY:  Second, Mr. Chair.20

CHAIRPERSON GRIFFIS:  Excellent.  Thank21

you very much, Mr. Etherly.22

Let's start with the difficult one, the23

lot occupancy.  Again, we're faced with this in terms24

of looking at -- I'll start with the one that I really25
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don't understand, and that was the height.  And this1

one somewhat the topography.  So I'm going to be2

limited in addressing that, but go directly into the3

last pieces that have been brought up.4

Especially with large sites it seems5

almost impossible not to have a confluence of factors6

that come together. But specifically with this I think7

we're looking at shape and depth, which are critical8

or uniqueness that arise a practical difficulty out9

of.10

I'm looking at a couple of very important11

aspects that we've already discussed in terms of the12

plan and how it lays out.  Again, we have a double13

corridor for residential, the dimension -- I'm looking14

at it and kind of going through, it seemed to15

replicating unit sizes except those that get into16

unique areas and unique conditions.  So what does that17

say to me? It says, well, they're not going out of the18

ordinary and doing strange things that are increasing19

the footprint. They're staying with a norm that is, I20

think one might say, let's call it industry standard21

or we haven't established what that is.  But in those22

areas where it could be -- except in those areas that23

become very unique as it starts to truncate towards24

the end. And I asked, you know, why is that, where it25
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is? Well, if you look at the corridor, that's what I1

do, that spine that you follow, that's what feeds the2

units off of, and as that lays out .  It's going to3

lay out in order to be, as I say, double loaded, units4

on each side.  And there's only a ceratin way that you5

can do that it gets to truncate lower and lower and6

then with the open space. So there's a unique aspect7

that is pushing it altogether and as it lays out.8

They've already pulled back, and that was9

the other aspect.  It was like well of course the10

Office of Planning, and I think well said in their11

analysis, says well why can't you just comply.  And12

Ms. Miller pushed that to a great limit of well show13

us how you can do it. What's the impact if you14

complied?15

  And there was a couple of things I was16

shocked that weren't brought up.  I mean, if you look17

at the southern side of the sheet, and I noticed18

there's a little nub out on that side.  And I was kind19

of wondering why that's happening and can't you just20

shave that off.  And we go in and redesign all those21

aspects of it. But that's a strange kind of confluence22

of where the site is angling and it's a confluence of23

the corridor that's shifting, and the building is24

shifting in. But most importantly as I read this, it's25
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also where loading is starting to happen. And actually1

you have a footprint that's required on that area that2

needs to be kind of massed out there. And I think it3

goes directly to this building's shape and the shape4

that arises out of the site.5

And, again, I think another actually very6

important urban and a design aspect that's held here7

is that the building goes from on the south side the8

property line and holds that property line all the way9

up until it can cut into a courtyard and feed the10

residential units their light and air in order to get11

compliant bedrooms. That's an incredibly important12

aspect that I think that goes to its uniqueness. I13

mean, conceivably you could have cut that building off14

at the corner and complied with the lot occupancy.15

That's one option I would have said, yes, we'll just16

lope that little piece off and all of a sudden we have17

this weird kind of missing tooth of that site and the18

building kind of abruptly starts and stops. And19

there's nothing that holds that property line.  20

Again, is that a huge practical21

difficulty?  Is that the key to win variances for all22

these other cases?  Well, no, absolutely not.  But23

when you look at the de minimis aspect of what's being24

requested and you factor in how and why certain things25
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are taking place, I think that that does rise to the1

level of meeting the practical difficulty with all the2

other aspects as we run around into it.3

There was limited discussion but I thought4

it was very important, it's graphically represented at5

the rear and the cut and the angle and those portions6

that aren't being occupied. Again, I think it would7

make a difference in context if we looked at this8

building and it just masked every single conceivable9

open space.  And that's not what happening here, but10

rather it's getting into as a unique a shape and huge11

depth. It's getting into a rational way to lay out a12

building and replicate it up. And that's the important13

thing that I think we need -- it doesn't matter to me14

four or five stories, it doesn't matter FAR how close15

we're getting when we look at the actual lot16

occupancy. But the replication of that and what it17

does.  18

In this one it was discussed about maybe19

put a partial floor on the front side.  And we've seen20

that and the difficulty with circulation and does it21

come across the entire, does it hit the stairs22

correctly, does the core and the elevator feed that.23

There's some difficulties with that and I don't think24

that that is always a case, and obviously in this one25



209

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

it isn't something that can be done.1

So in that sense I saw that the de minimis2

request of lot occupancy even with that four feet, and3

I would say that I was more surprised that that wasn't4

calculate in.  And then I was more surprised in5

reading this and looking at -- and then starting to6

testify today that that wasn't the beginning crux of7

the lot occupancy test, but obviously it wasn't8

anticipated.  Be that as it may, that additional9

aspect, that additional 2,000 square feet I think the10

test is easily made there that in order to comply with11

-- well, we've gone through a lot of the aspects of12

it.  But when you start pulling that in in order to13

make this a more viable accessed project, not only for14

its ownself but for the surrounding area, what's the15

practical difficulty?  Well, the practical difficulty16

in one sense if you look at it from one direction is17

it's losing space on the property and it actually18

doesn't add anything to it if you're looking at the19

ramp going in. And I'm not sure that you would20

increase the entire linear run of the alley, the21

increased number making it a conforming side yard.22

And then the reverse in the other direction if you23

said well -- essentially push them not to comply.24

Well, then don't comply and then you have a worse25
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condition made.1

The unique aspects which is set, and it2

was discussed in terms of the side yard as we get3

right into the side yard, and that is the fact that4

this is on a 10 foot alley. It's not only a 10 alley5

where we've often seen that is on a totally6

residential square, might be portions of it that are7

10 feet and other portions that are 16 or more.  And8

certainly the linear run of the alley is much smaller9

than this.  My goodness, here we have not only a10

commercial C-2-A zoned district, but we have hundreds11

of  linear feet of running of this 10 feet that12

obviously was meant to and laid out to in terms of the13

zoning district, was meant to service traffic. The14

past use of this site was utilized by -- and in terms15

of the uniqueness and the practical difficulties, it's16

very clear in terms of the side yard.17

Going into residential rec, I believe that18

the record is full on that.  I won't take too much19

time.  But again, it comes to the fact of how you20

maximize your outdoor space without -- well, that's21

exactly what it is. And then providing that additional22

on the interior.  It's been pretty clear and I think23

it's fairly -- it's a persuasive argument that's been24

-- related that it's maximized itself out based on the25
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allowable occupiable space, based on the footprint1

that's created here.2

To step out of it a little bit, I guess,3

for the residential recreational space, and you know4

it's interesting when these were coming up and a lot5

of them, I think we maybe had more time but maybe had6

more freshness to talk about it. But, you know, the7

testimony that came up today was the D.C. Grid that's8

up just the street from this and the Board's familiar9

with that, of course, because we heard it I think six10

times.  That's also humor for the record.11

But the aspect of it when I looked at it12

and I was listening to the residential recreation13

space.  And then I saw in the written and then today14

the hearing that there's a gym in this building. And15

we've heard about the retailers that are going up16

there and there's a gym there.  And I thought, wow,17

how is this all factoring together, you know what I18

mean?  Aren't we wanting people to walk up the street19

to use that and not be caught in their building? 20

Anyway, to the whole point, again coming21

down to when we look at the intent.  And I think the22

intent goes to the public good.  Does this in anyway23

improve the public good?  And I think that this is,24

and we've heard in the past testimony of other25
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applications that informed the Board on the1

residential recreation space. I think it's important2

to understand here that there is an amount of3

residential recreation space that's appropriate for4

the size of the buildings. And I think that's what's5

been met here.  And I guess that's a clearer way of6

saying that there certainly isn't any detriment to the7

public good here.  And, in fact, I think it would tend8

to agree with the applicant, it's a great amenity to9

provide additional storage space for those units that10

are going to be occupying this building.11

Going to the roof top, the penthouse12

structure again, 411.3.  It's an interesting but I13

think probably correct reading until that regulation14

changes that an enclosure is an enclosure and an15

enclosure is, as was shown here, is not defined by a16

single partition that connects, but rather it be an17

enclosure. And how that works out, obviously it's not18

met here.  And probably for the benefit of the19

building and the surrounding areas.  And actually,20

that's where it's kind of funny that 411 seems to get21

in its own way, meaning this is probably serving the22

intent of 411 more clearly than if it was completely23

complied with.  And that will have to do for my24

summation at this time.25
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Others?1

VICE CHAIRPERSON MILLER:  I'm just going2

to add a very little bit, because you really covered3

it pretty fully.4

I would agree that this is a case where5

there's a confluence of factors and that in general6

it's the shape and the depth of the property that7

limits the options here.  And I think we were8

exploring where there might be some give with respect9

to lot occupancy and really I think that the10

applicant's made the case that it really isn't in11

there in order for this to be a feasible project.12

And they're not talking about making more13

of a profit. As I understood the testimony, it's14

talking about making it a viable project that they15

can't go up any further because they already have16

their English basements and were they to go down more,17

that really wouldn't be very appealing liveable space.18

And  there didn't seem to be other ways to19

go without losing the units, which were key to the20

property.  And as you said, the way it is laid out, it21

makes sense. And if you look at the lot occupancy22

variances individually, it's a 2½ percent for the23

footprint, which I think as the applicant was saying,24

is a small amount for the variance but a very25
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important amount for the project.1

And then the 2½ percent for balconies.2

Again, I don't believe that balconies per se shouldn't3

be considered for lot occupancy.  I think when you4

look at the project though and see where the lot5

occupancy is being increased here, it's a place again,6

like the other case, where there isn't any other give.7

And it does increase the quality of life and it does8

not have any adverse impact.9

And finally, with the other 2½ percent for10

the side yard seems to me to be going more for the11

benefit of the community than the benefit of the12

project per se.13

So, again, I think that the variance test14

has been met with respect to all three prongs on the15

lot occupancy.  And I think you covered the other16

areas sufficiently.17

CHAIRPERSON GRIFFIS:  Excellent. Others?18

Very well. Just very briefly I wanted to19

just address -- well, no.  20

Okay.  If there's nothing else?  Very21

well.22

We have a motion before us, it has been23

seconded and I'd ask for all those in favor of the24

motion to signify by saying aye.25
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ALL:  Aye.1

CHAIRPERSON GRIFFIS:  And opposed?2

Abstaining.3

Very well, why don't we record the vote.4

MS. BAILEY:  Mr. Chairman, the vote is5

recorded as 5-0-0 to approve the application, that is6

Jemal's Giant LLC number 17475. 7

Mr. Griffis made the motion. Mr. Etherly8

second.  Mr. Mann, Ms. Miller and Mr. Hood support the9

motion.10

CHAIRPERSON GRIFFIS:  Excellent.  Thank11

you very much.  And, again, I'll hear for any12

opposition, but I think we can issue a summary order13

on this case unless there is any.  Not noting any14

opposition, waive our rules and regulations and issue15

a summary order.16

Thank you very much.17

MS. BAILEY:  Mr. Chairman?18

CHAIRPERSON GRIFFIS:  Yes, question.19

MS. BAILEY:  Yes. I just want to clarify,20

I don't know if the ANC Commissioner is still here. We21

had said that they could supplement the record. And I22

would say that with a resolution setting forth the23

notice that they made, and I would say that that could24

still come into the record.  But in general they did25
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support the relief, so I don't think that we have to1

wait for it to issue this order.2

CHAIRPERSON GRIFFIS:  Excellent point, and3

I totally agree. I should have said it myself, but you4

did.  So there it is.   Excellent.  Thank you very5

much. Do appreciate it.6

Good luck.7

Ms. Bailey, is there any other business8

for the Board this morning?9

MS. BAILEY:  No, Mr. Chairman.  But I10

think there's some people in the audience for this11

afternoon.12

CHAIRPERSON GRIFFIS:  That's exactly13

correct.  Let me then address that.14

We're going to take a short break for15

actually lunch, and then we'll call the afternoon16

session.17

I do appreciate everyone's patience.18

Again, I'm not sure why we had such a burdensome19

morning, but that's what we had scheduled.20

We will make distance in our afternoon21

cases as soon as we come back. We will call the22

afternoon at 3:30.23

Thank you very.  Let's adjourn.24

(Whereupon, at 2:55 p.m. the hearing was25
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adjourned, to reconvene this same day at 3:55 p.m.)1

2

3

4

5

A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N6

3:55 p.m.7

CHAIRPERSON GRIFFIS:  Good afternoon,8

ladies and gentlemen.  Let me call to order our9

afternoon session of the 23rd of May, 2006.  My name10

is 11

My name is Geoff Griffis, Chairperson.12

Joining me today is the Vice Chair Ms. Miller and Mr.13

Etherly.14

Representing the National Capital Planning15

Commission is Mr. Mann.  And representing the Zoning16

Commission with us this afternoon will be Mr. Hood.17

Copies of today's hearing agenda are18

available for you.  They are located where you entered19

into the hearing room, the small table on the side.20

Several very important aspects as we call21

to order our afternoon hearing.  First of all,22

everyone should be aware that all of our proceedings23

are recorded. The most important recording, of course,24

is the person sitting on the floor to my right, the25
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court reporter is creating the official transcript.1

Attendant to that I ask that everyone that will2

address the Board to fill out two witness cards.3

Witness cards are available at the table where you4

will provide table. Two cards go to the court reporter5

prior to coming forward to speak to the Board.  6

We are also being broadcast live on the7

Office of Zoning's website.  So attendant to both of8

those in our transmission of all the testimony, I9

would ask that people turn off their cell phones and10

beepers at this time.  11

We will proceed expeditiously into our12

afternoon schedule. And when we do call the first13

case, the order of procedure will be as follows for14

special exceptions and variances:  15

We will have the applicant in the16

presentation of their case;17

We will then have any government reports18

attendant to the application;19

Third, will be the ANC within which the20

property is located will provide their analysis and21

reports;22

Fourth, would be persons or parties in23

support of the application;24

Fifth, would be persons or parties in25
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opposition to an application, and;1

Sixth, finally, we will have the applicant2

speak again to provide rebuttal testimony and/or3

closing remarks and any summations that they might4

have.5

It should be understand that the record6

will be closed at the conclusion of the hearings7

today.  The Board often makes requests for additional8

information.  We will make it very specific if we9

require additional information to be provided into the10

record. 11

The Sunshine Act does require that we hold12

our proceedings in the open and before the public.  We13

do enter into executive sessions both during and after14

hearings on a case, and that is to review the record15

and/or deliberate on cases.  Our executive sessions16

are in accordance with the Sunshine Act.  They're also17

in accordance with our rules and regulations and18

procedures.  19

Let's move right ahead and wish a very20

good afternoon to Ms. Bailey, and Mr. Moy, Mr. Ritting21

is with us. Indeed, there he is, hiding behind Mr.22

Moy.  Representing the Office of Attorney General.23

Let me say at this time anyone that's24

going to present testimony before the Board, if you25
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would please stand and give your attention to Ms.1

Bailey, she's going to swear you in.  If you're going2

to provide testimony.3

(Whereupon, participants sworn).4

CHAIRPERSON GRIFFIS:  Excellent.  Thank5

you all very much.6

And with that done, we can move on to7

preliminary matters. Preliminary matters are those8

which relate to whether a case will or should be heard9

today, requests for postponements, withdrawals,10

whether proper and adequate notice has been provided;11

these are elements of preliminary matter.  12

If you have a preliminary matter for the13

Board's attention or you believe there is a case on14

our schedule this afternoon that should not proceed,15

or you are not prepared to proceed this afternoon, I'd16

ask that you come forward, have a seat at the table as17

an indication of having a preliminary matter.18

I'll ask Ms. Bailey if she's aware of any19

preliminary matters for the Board's attention at this20

time?21

MS. BAILEY:  Mr. Chairman, members of the22

Board and to everyone, good afternoon.23

And, yes sir, we do have one, and that it24

concerns application number 17478 Felicia Heiskell.25
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Mr. Chairman, the property was not posted.  We have1

attempted to contact the applicant and have not2

received a response.  And at this point the record on3

this case is incomplete.4

CHAIRPERSON GRIFFIS:  Excellent.5

Excellent.6

Let me ask, is anyone here attendant to7

application 17478, which is the second case on our8

afternoon schedule?  Yes?9

COMMISSIONER ROBINSON:  (Off microphone).10

BOARD MEMBER MANN:  Should she come to the11

table, Mr. Chairman?12

CHAIRPERSON GRIFFIS:  Okay.  Come on up.13

Excellent. If you wouldn't mind, just turning the14

microphone, you just state your name and address for15

the record.16

COMMISSIONER ROBINSON:  My name is Naomi17

Robinson, Advisory Neighborhood Commission 7-E.18

CHAIRPERSON GRIFFIS:  A very good19

afternoon to you.20

COMMISSIONER ROBINSON:  Good afternoon.21

I was looking at this 17478.  I had not22

received any information on this at all.23

CHAIRPERSON GRIFFIS:  Interesting.24

COMMISSIONER ROBINSON:  And if  I hadn't25
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seen this, I wouldn't have known anything about it.1

CHAIRPERSON GRIFFIS:  Okay.  2

COMMISSIONER ROBINSON:  I'm the3

Chairperson.  And 5300 block of C Street is in our4

boundary.5

CHAIRPERSON GRIFFIS:  Right.6

COMMISSIONER ROBINSON:  So I would have7

known anything. I get everything from the Zoning,8

because two or three times a week I get into an9

answer.  But I have not gotten anything from this.10

CHAIRPERSON GRIFFIS:  Okay.  Good.  Thank11

you very much.  That's informative.  And our records12

also indicate that you obviously didn't file a report13

on this case.14

COMMISSIONER ROBINSON:  Right.15

CHAIRPERSON GRIFFIS:  Very well.  Nothing16

that there was an application put in, the record is17

not complete on this and they actually have not18

requested a postponement or withdrawal.  And have not19

come today.  And in fact, it would be as scheduled20

well into our afternoon session.  I would move that we21

dismiss application 17478.22

BOARD MEMBER ETHERLY:  Second it, Mr.23

Chair.24

CHAIRPERSON GRIFFIS:  Thank you very much.25
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And I believe that would be in accordance with, as Ms.1

Miller is laying out there, 3113.11 and it's failure2

to proceed within our required procedures filling the3

record and showing for a public hearing.4

Additional comments?  Questions?  Very5

well.  We do have a motion before us, it's been6

seconded.  I'd ask for all those in favor signify by7

saying aye.8

ALL:  Aye.9

CHAIRPERSON GRIFFIS:  Opposed?10

Abstaining?  Excellent.11

Ms. Bailey?12

MS. BAILEY:  Mr. Chairman, the Board has13

voted to dismiss application 17478.  Mr. Griffis made14

the motion.  Mr. Etherly second, Ms. Mann and Ms.15

Miller and Mr. Hood support the motion to dismiss.16

CHAIRPERSON GRIFFIS:  Thank you very much.17

And with the same, why don't we move ahead18

and call the first case in the afternoon.19

MS. BAILEY:  Application 17479 of Dung20

Nguyen, pursuant to 11 DCMR § 3103.2 for a variance21

from the lot occupancy requirements under section 403,22

a variance from the rear yard requirements under23

section 404, and a variance on the nonconforming24

structure provisions under subsection 2001.3 to allow25
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a rear deck addition to a single family row dwelling.1

The property is zoned R-3 and it's located 4542

Delafield Place, Northwest, Square 325, Lot 154.3

CHAIRPERSON GRIFFIS:  Excellent. Thank you4

very much.5

Good afternoon.6

MS. NGUYEN:  Good afternoon. My name is7

Thanh Nguyen.  This is my parents.  It's their8

application.  They don't speak English, so I'm here to9

translate for them.10

I'm here today to ask permission to build11

a deck at my backyard.  We've been trying to build it12

for three years now and we have kind of stopped. So13

it's been stopped for three years.14

When we lived here for five years.  When15

we came there was actually a small deck.  I wouldn't16

say a deck, but there was like a stairway coming down17

and it was kind of old. So we saw our neighbor was18

having a deck outside in the backyard. So we decided19

to do the same as we did.20

So we called a contractor.  Came and they21

did it.  And I don't know, suddenly we got a stop sign22

for three years now.  So I've been waiting.23

CHAIRPERSON GRIFFIS:  Excellent. I think24

that's a good enough summation at this point.  Let's25
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get right to it.1

I think I want to factor everything2

together, so we'll run through all this.  And let's3

move right into the Office of Planning and they can4

address -- because I have a couple of quick questions5

on that.  And why don't you present your analysis this6

afternoon, and then we'll get into substantive7

discussion.8

MS. BROWN-ROBERTS:  Okay.  Good afternoon,9

Mr. Chairman and members of the Board.  I'm Maxine10

Brown-Roberts representing the Office of Planning.11

The subject property was developed prior12

to the current Zoning regulations and does not meet13

all the rear, the yard requirements and the house is14

therefore nonconforming structure.15

The lot occupancy of the existing house is16

currently at 58 percent and any useable space added to17

the building would increase the lot occupancy beyond18

the maximum allowed. The proposed deck addition19

increases the lot occupancy to 79 percent.20

Section 44.1 requires a rear yard setback21

of 20 feet and the existing rear yard is 17.3 feet.22

The proposed deck will extend from the rear of the23

existing house to the property line and in effect24

eliminates the rear yard setback.25
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The house was built in 1925 and does not1

meet today's requirements for the lot area, lot width2

or rear yard.  3

Additionally, the topography of the site4

slopes from the front to the rear.  The house reads as5

a two story on the front and three stories on the6

rear.7

The existing lot occupancy is slightly8

less than the maximum permitted and would only allow9

an addition of 26 square feet.  Therefore, any10

unusable addition will exceed the maximum lot11

occupancy allowed.12

The existing rear yard is less than the13

minimum required, and therefore the applicant is14

unable to meet this requirement.  Therefore, no15

practical addition to the existing rowhouse would be16

possible without a variance.17

Because of the slope of the land, the18

kitchen of the house is on the second floor as seen19

from the rear.  The proposed deck is to give the20

applicant access from the door on the second floor.21

Because of the height of this access door, the deck22

had to be placed at a height that increases the lot23

occupancy.24

Granting the variance to allow the25
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proposed deck will not be a detriment to the1

neighborhood or to neighboring properties. It will be2

consistent in size and materials to neighborhood3

houses, all of which have decks.4

The Office of Planning therefore5

recommends approval of the requested variance.6

I'd also like to make one correction. In7

my report it was stated that on May 9th the ANC 4-C8

voted to recommend approval of the requested variance.9

In fact, the applicant was due to make their10

presentation to the ANC on that date, but did not and11

so a vote on this application was not taken by the12

ANC.13

Thank you, Mr. Chairman.14

CHAIRPERSON GRIFFIS:  Thank you very much.15

And so I understand your analysis to state16

that this is a noncompliant structure because of the17

fear yard?18

MS. BROWN-ROBERTS:  That's correct.19

CHAIRPERSON GRIFFIS:  Excellent. And is it20

your understanding that the deck proposed raises above21

the main level of the residential?22

MS. BROWN-ROBERTS:  Yes.23

CHAIRPERSON GRIFFIS:  Okay.  Excellent.24

Any other questions?25
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VICE CHAIRPERSON MILLER:  To your1

knowledge there was a stairway there before or2

something, is that your understanding?3

MS. BROWN-ROBERTS:  I don't know.  Because4

apparently it was removed before.  They had removed5

what was there before and was already in the process6

of putting up a new deck.  7

VICE CHAIRPERSON MILLER:  Okay.  8

MS. BROWN-ROBERTS:  So I don't know what9

the condition was before that.10

VICE CHAIRPERSON MILLER:  Are you aware of11

some practical difficulties that exists without there12

being anything there, either a stair or a deck or13

something?14

MS. BROWN-ROBERTS:  No.15

CHAIRPERSON GRIFFIS:  Well, you walk out16

that door and the first step is dangerous.  It seems17

to me to be a little bit impractical and a difficulty.18

Okay.  Anything else?  Any other question19

for Office of Planning?20

VICE CHAIRPERSON MILLER:  I was just21

curious to follow-up.  Where is the main level of the22

house in relation to the deck, the proposed deck?23

CHAIRPERSON GRIFFIS:  Who are you asking?24

VICE CHAIRPERSON MILLER:  Office of25
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Planning.1

MS. BROWN-ROBERTS:  As I said, in the2

front it reads as two stories and then in the rear it3

reads as three stories.  So you enter -- the main4

level would be where you would enter into the house on5

the front, which would be second floor on the rear.6

CHAIRPERSON GRIFFIS:  Good.  Any other7

questions from the Office of Planning?  Excellent.8

Appreciate that very helpful analysis in looking at9

this and making it all make sense.10

Do you have any questions of the Office of11

Planning?12

MS. NGUYEN:  No, I don't.13

CHAIRPERSON GRIFFIS:  Okay.  Good.14

Let's move ahead then.  As noted, we do15

not have an ANC report. The Office of Planning said16

that you were scheduled to make an ANC presentation.17

Did you make a presentation to the ANC?18

MS. NGUYEN:  Well, actually, my sister-in-19

law was supposed to be doing this case, but she has an20

emergency.  So she has to leave the country and I took21

over this case in the last minute.  But I have never22

heard her telling me that she made any presentation.23

CHAIRPERSON GRIFFIS:  Okay.  All right.24

Did you have any conversations with your adjacent25
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property owners, your neighbors at all?1

MS. NGUYEN:  Well, yes. They -- went I2

went to apply for this, they told me to go and talk to3

the neighbors to see if they're okay with this.  So I4

went and knock on every door next to me.  They say5

they're fine with it.6

CHAIRPERSON GRIFFIS:  Okay.  And no one7

raised any sort of concern?8

MS. NGUYEN:  No, no, no. They were just9

concerned why it's been stopped for three years,10

that's all they're asking me.  So --11

CHAIRPERSON GRIFFIS:  Questions?  Very12

well. Let's move ahead then.13

Is there anyone here then present that14

would -- persons that would like to provide testimony15

in application number 17479 in support?  In16

opposition?  Not noting any persons present to provide17

testimony, let's ask if you have anything else to18

state for your case?19

MS. NGUYEN:  No, I wouldn't.20

CHAIRPERSON GRIFFIS:  Questions from the21

Board?  Very well, not noting any questions, I think22

it's fairly straightforward, although it is a23

variance. But I would move approval of application24

17479 for the variance from the addition to conforming25
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under 2001.3 and also the variance for the rear yard1

requirements and the lot occupancy requirement for 4542

Delafield Place, Northwest.  Would ask for a second.3

BOARD MEMBER ETHERLY:  Seconded, Mr.4

Chair.5

CHAIRPERSON GRIFFIS:  Thank you very much,6

Mr. Etherly.7

I think it's very clear that one of the8

unique aspects of this is the fact that it's an9

existing building and was built prior to the Zoning10

regulations and their adoptions.  And that there was11

an existing structure prior.  Obviously there had to12

be, whether we have documentation or not, there was13

something there because the main level of the14

residential obviously exits out to the rear.  Without15

it you are literally dropping, as my estimation, would16

be close to about 9, if not 10 feet.17

There is a secondary door that looks like18

it's feeding the basement on the back level and19

probably cellar on the front if it is in fact even a20

walk-out.21

Looking at all the variances and22

requirements that are necessitated, they all tie23

immediately together and they tie into the fact that:24

(1)  it's a nonconformity of the rear yard, which25



232

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

again is an existing, a unique but practical1

difficulty situation and it is based on the faced that2

it was constructed before the regulations.3

And noting that in addition, any addition4

would be required under 2001.3 to have a variance,5

this is a very simple one and in keeping certainly6

with the rest of the area, but more importantly it's7

satisfying an incredible practical difficulty of8

access down and also in order to utilize the level of9

the rear yard, it is also accommodating the deck on10

the back.11

There's been no objection raised to this.12

I don't see how this would impair the intent and13

integrity of the zone plan or go against the public14

good.  In fact, there might even be some question of15

whether the deck itself was to be calculated against16

the rear yard or the lot occupancy.  And I don't think17

we need to meet that threshold as we're here, and we18

have the variance, it's already set forth in 2001.3.19

But I think that there is some -- how much of that20

would actually go into it.  But certainly this makes21

for a dual use of that site that a car would fit22

underneath it, also not and allow still the access23

into the basement cellar level and also the first24

floor.25
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That is my deliberation on this.  I'll1

open it up to any others for additional comments if2

they have -- oh, last, I think we can give a great3

importance and in fact rely on the analysis of the4

Office of Planning, which is excellent, succinct and5

to the point of all these aspects of the variance and6

the relief that's required, and how the test is made7

for each of the variance.8

Others? Yes, Mr. Etherly.9

BOARD MEMBER ETHERLY:  Thank you very10

much, Mr. Chair.  I'll just note very briefly that11

although we do not have an ANC report, the applicant12

did indicate in the presentation that there had been13

discussion with adjacent neighbors regarding the plans14

and given the existence -- or I should say given the15

look of the streetscape, if you will, at the rear of16

the properties adjacent to the applicant's property,17

I'm very comfortable that this will continue to be in18

character with the surrounding community and19

neighborhood. 20

Thank you.21

CHAIRPERSON GRIFFIS:  Thank you very much.22

Others?  Not noting any other comments and23

deliberation, we do have a motion before us.  It has24

been seconded.  Ask for all those in favor to signify25
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by saying aye.1

ALL:  Aye.2

CHAIRPERSON GRIFFIS:  Opposed?3

Abstaining.4

Very well.  Why don't we reflect the vote.5

MS. BAILEY:  Mr. Chairman, the vote is6

recorded as 5-0-0 to approve the application. Mr.7

Griffis made the motion. Mr. Etherly second.  Also8

supporting the motion is Mr. Hood, Ms. Miller and Mr.9

Mann.10

Are we doing a summary order, sir?11

CHAIRPERSON GRIFFIS:  Yes, I think we can12

waive our rules and regulations and issue a summary13

order as we have opposition on this.  Thank you very14

much.15

Thank you very much. You are done.16

We're trying to make up time.  Appreciate17

your patience. Have fun.18

Okay.  Let's move ahead then and call the19

next case.20

MS. BAILEY:  Application number 17480 of21

MissionFirst Development, pursuant to 11 DCMR § 3103.222

for a variance from the minimum lot width and area23

requirements under section 401, to allow the24

construction of eight semi-detached dwellings in the25
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R-5-8 District. The property is located at 4675 H1

Street, Southeast, 5001 and 5--7 Benning Road,2

Southeast, Square 5362, Lots 193, 194 and 195.3

CHAIRPERSON GRIFFIS:  Excellent.  4

Good afternoon.5

MR. GALFIONE:  Good afternoon.6

CHAIRPERSON GRIFFIS:  We're going to have7

you introduce yourself for the record, and we can8

proceed.9

MR. GALFIONE:  My name is Galfione.  And10

I'm here on behalf of MissionFirst Development.  And11

to my right is Tim Daniel on behalf of Davis12

Architecture and Design, the project architect.13

The reason we are here today is to testify14

on behalf of application number 17480 requesting an15

area variance to subdivide the properties located at16

4675 H Street, Southeast, and 5001 Benning Road,17

Southeast and 5007 Benning Road, Southeast.18

I will get into the specifics of the19

application just in a moment. I thought I would take20

two or three sentences just to explain who21

MissionFirst Development is and the kind of work we22

do.23

MissionFirst Development is a D.C. based24

LSDBE affordable housing developer.  Since our25
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inception our mission has been to create decent1

affordable housing opportunities, both rental and home2

ownership.  And we have partnered with numerous public3

and private organizations in order to build and4

preserve approximately 1400 units to date.5

One of these partnerships has been with6

the Home Again Initiative. Under the Office of the7

Deputy Mayor for Planning and Economic Development,8

whose mission is to acquire vacant and abandoned9

parcels of land in the city and to dispose of them to10

private developers in order to meet a higher use for11

that particular property. To date, we have partnered12

with Home Again in one other bundle to create five13

home ownership opportunities.  And this particular14

development for which we are here today, represents an15

additional eight units.16

The subject site for this application is17

located on the southwest corner of Benning and H18

Streets, Southeast.  It's located in an R-5-A zone.19

And as you can see in our site plan to my right and to20

your left, our proposed development is to subdivide21

the three lots that currently exist and construct22

eight semi-detached townhomes that face Benning Road.23

Upon completion of the construction, each24

rowhome will be sold fee simple to first time home25
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buyers.  And I will get into the more specifics of the1

application shortly, but I'd like to hand things over2

to Tim Daniel of Savos Architecture and Design so he3

can discuss the particulars of the property.4

CHAIRPERSON GRIFFIS:  Okay.  Before we go5

too far into that, though, let's figure out why we're6

here actually.7

MR. GALFIONE:  Okay.  8

CHAIRPERSON GRIFFIS:  Because there seems9

to be some discrepancy of special exception or10

variance.  So I don't know if we have comment on that,11

but -- 12

MR. RITTING:  I observed from the13

applicant's self certification form they're requesting14

area variance relief.15

CHAIRPERSON GRIFFIS:  Right.16

MR. RITTING:  Yet the Office of Planning17

report addresses special exception relief.  Perhaps18

the applicant can provide some explanation for the19

discrepancy?20

MR. GALFIONE:  Sure. We had gone in for an21

area variance. We had looked at what we're asking for22

in a R-5-A zone for a semi-detached home the minimum23

lot width is 30 feet and the minimum lot dimensions or24

lot area is 3,000 square feet.  And what we are25
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proposing is lots that are approximately 23½ feet wide1

and just under 3,000 square feet.2

CHAIRPERSON GRIFFIS:  I guess let's not go3

through too quickly on that.  Where are you getting4

those dimensions?5

MR. GALFIONE:  From --6

CHAIRPERSON GRIFFIS:  No. I'm saying you7

said the R-5-A the minimum required lot area and lot8

dimension.9

MR. GALFIONE:  Yes.  That was from the10

Office of Zoning, Ms. Ogunneye down at --11

CHAIRPERSON GRIFFIS:  Oh, Ms. Ogunneye?12

MR. GALFIONE:  Ogunneye.13

CHAIRPERSON GRIFFIS:  She's the -- works14

with the Zoning Administrator.15

MR. GALFIONE:  Right.16

CHAIRPERSON GRIFFIS:  She gave you17

dimensional requirements?18

MR. GALFIONE:  Yes.  Which is why we had19

initially put in --20

CHAIRPERSON GRIFFIS:  The plot thickens.21

How much time do we have this afternoon? Okay.22

MR. GALFIONE:  We had initially submitted23

a subdivision application for this --24

CHAIRPERSON GRIFFIS:  Right.25
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MR. GALFIONE:  -- site plan as you see.1

And it was denied based on those -- the fact that we2

did not meet those requirements.3

CHAIRPERSON GRIFFIS:  Okay.  So the4

subdivision was denied.  It wasn't referred here?5

MR. GALFIONE:  It was -- we had the choice6

to either apply to the BZA or redesign our property.7

CHAIRPERSON GRIFFIS:  Sure. Sure.  But we8

don't have a referral memo from the Zoning9

Administrator, is that correct?  Okay.  We're going to10

get through this just to figure out where we're going.11

MR. GALFIONE:  Right.12

CHAIRPERSON GRIFFIS:  And then it's going13

to go faster.14

MR. GALFIONE:  This might help, actually.15

As a side note, during I guess the Office of Zoning or16

Zoning the Department review, the subdivision was17

misplaced by one of the staff members and never18

recovered. And we, unfortunately tried -- I have a19

copy of a reprint that I made right here. But20

unfortunately, we were not able to track it down,21

which might be why one was never referred to the BZA.22

CHAIRPERSON GRIFFIS:  Oh, that could be,23

actually.24

MR. GALFIONE:  Yes.25
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CHAIRPERSON GRIFFIS:  That make some1

sense.2

MR. GALFIONE:  Right.3

CHAIRPERSON GRIFFIS:  Okay.  But let's4

figure out why or what we're here for then.  I wish5

that was our consternation at the ending of the last6

hearing, because I don't recall an application that we7

haven't an Office of Planning representative here. And8

they may be just delayed getting here because they are9

another key piece to this that's indicating that it's10

a special exception.  They've done their entire11

analysis.12

Do you know the Zoning --13

MR. GALFIONE:  Yes, it was --14

CHAIRPERSON GRIFFIS:  Arthur Jackson.15

MR. GALFIONE:  Arthur Jackson.  And he16

sent me a copy of his report as well.17

CHAIRPERSON GRIFFIS:  Good. Hopefully,18

he'll be here because he is very knowledgeable about19

all of this.20

And so let's just plow through because21

it's going to be in 401.  Let's just take a moment and22

get to this, because it's a huge difference if we're23

here for a special exception or a variance.24

MR. GALFIONE:  Yes.25
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CHAIRPERSON GRIFFIS:  And I think it's1

important to do that.2

VICE CHAIRPERSON MILLER:  Mr. Chairman, I3

don't know if this adds anything to the context, but4

I just wanted to refer the Board to 1001.6 which says5

where a lot if divided the division shall be effected6

in a manner that will not violate the provisions of7

this title, the yards, courts, other open space,8

minimum lot width, minimum lot area, floor area,9

ratio, percentage of lot occupancy, parking spaces or10

loading berth applicable to that lot or any lot11

created.12

So I gather that they're being referred to13

this Board because they are not in compliance with14

some of those areas.15

CHAIRPERSON GRIFFIS:  What are you16

reading?17

VICE CHAIRPERSON MILLER:  1001.6.  He's18

saying where there's a subdivision they have to be19

compliance with all these requirements and they're not20

in compliance with those.21

CHAIRPERSON GRIFFIS:  Okay.  22

VICE CHAIRPERSON MILLER:  That's where23

we're starting.  Now we're finding out where they're24

not in compliance.  And here's Mr. Jackson.25



242

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

CHAIRPERSON GRIFFIS:  Oh, good.  1

Oh, but I know all that.2

VICE CHAIRPERSON MILLER:  Okay.  3

CHAIRPERSON GRIFFIS:  That's a basic.4

They have to --5

VICE CHAIRPERSON MILLER:  It's a basic.6

CHAIRPERSON GRIFFIS:  -- subdivide that7

doesn't meet the requirements.8

VICE CHAIRPERSON MILLER:  Right.9

CHAIRPERSON GRIFFIS:  And, obviously, in10

a subdivision or a vacant lot, you got to go to11

chapter 400 which goes to minimum lot area and width.12

The dimensions that were said that Faye13

Ogunneye had indicated, were actually the R-4 semi-14

detached dwelling requirements, which makes some15

sense.  There's logic here.  The problem is when you16

look to 401 R-5-A is minimum lot area, minimum lot17

width is prescribed by the Board under 3104, which is18

a special exception.19

401.5 indicates that row dwellings have a20

certain dimension, the minimum dimension and site21

area, which is corresponding to a row dwelling in R-4.22

But now that Mr. Jackson is probably23

comfortable in his chair, we can ask him.  A very good24

afternoon, sir.25
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We're wrestling with a fact that the1

applicant came in as a variance, you've done analysis,2

a special exception and we want to just figure out3

what we're doing first.4

MR. JACKSON:  Good evening, Chairman and5

members of the Board.6

In our analysis we thought that the most7

proper way to approach this since it is an R-5-A, was8

to approach it as an item that we reviewed by the9

board.  And to frame this in the context of the10

surrounding neighborhood.  And so through our analysis11

we went through and looked at the existing single12

family semi-detached dwellings along the properties13

and their attendant lots.  Our analysis indicated that14

these properties were not being consistent with those15

lots proposed development in terms of the units that16

were being constructed would be similar in design and17

materials and in size.  They would generally be larger18

overall, but they would all fit on the lot so that19

there would not be any additional requirements for20

relief based on the existing development proposal.21

We also noted that the existing buildings22

along that frontage are primarily the flats, but the23

applicant indicated that the whole program that24

they're involved with home ownership and the issue of25
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whether or not it's a flat or not really isn't1

something that they really address.  It's just the2

possibility of providing home ownership along the3

frontage.  And so that doesn't preclude them from4

being turned into flats at some date, but at this date5

they're just spacious single family dwelling.6

So that was the basis on which we7

proceeded.8

CHAIRPERSON GRIFFIS:  Okay.  So going back9

even further than that, and I appreciate all about10

that. It's an important analysis.  In an R-5-A it's11

your reading of the regulations if you're going to do12

a subdivision, that there's no prescribed requirements13

but rather it's a special exception or it is set in14

the dimensional requirements.15

MR. JACKSON:  That was our approach, yes.16

CHAIRPERSON GRIFFIS:  Excellent. So what17

we're doing here is creating new lots. And in order to18

create new lots, one has to come to the Board for a19

special exception.  And that's all that we're here20

for.21

Mr. Jackson has said, I think adequately22

and eloquently, the fact that they do it in order to23

set a context.  I think they looked at the24

regulations.  But then they looked at the surrounding25
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area to see what context these site dimensions would1

be for the semi-detached dwellings.  Okay.  2

I think we know where we are at this point3

then. Why don't we proceed.  We'll walk through very4

quickly in terms of the dimension, how the property is5

laid out, what the property lines are.  And we'll move6

on from there.7

MR. DANIEL:  Good afternoon. My name is8

Tim Daniel.  I'm at Savos Architecture and Design.9

We'll be the architects for this project.10

I'll just give you a brief overview of the11

buildings on this project.12

The projects consists of eight 2 story13

semi-detached dwellings, each of which having about14

1,000 square feet in finished area plus an unfinished15

basement of 500 square feet.16

The living area consists of three bedrooms17

with 1½ bathrooms, an eat-in kitchen/dining room,18

living room with gas fireplaces.19

The unfinished basements will also include20

rough-ins for future plumbing down at the basement21

level.22

In terms of the design of the buildings,23

we have tailored them to be oriented towards the24

street as a gesture to the neighborhood and an effort25
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to fit into the surrounding context as best as1

possible.2

The roof shape, the front dormer bays and3

the porches at the front add to the frontal nature of4

the buildings.5

And the scale and the massing of each6

duplex is in keeping with the surrounding7

neighborhood.8

Other property features consists of rear9

porches, off-street parking via the rear alley and10

generous rear yards of approximately 70 feet in depth.11

Relative to the zoning requirements that12

are pertinent to semi-detached dwelling per Ms.13

Ogunneye's input, we are compliant with the majority14

of them, including the front, rear and side setbacks,15

the floor area ratio and we're well within the16

building height limits.17

With respect to some of the deviation from18

the standards for semi-detached, we are within .719

percent of the required 3,000 square foot lot area. So20

just a hair underneath. And with respect to lot width,21

which is stated as 30 feet required per semi-detached,22

we are at just a little over 23 feet.  23

And it is our opinion that the requested24

lot width does not compromise the side yard setbacks,25
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which are provided as 8 feet, nor does it compromise1

the livability of the residential units or adversely2

impact the adjacent neighborhood.3

CHAIRPERSON GRIFFIS:  Excellent.  And4

that's well said.  5

Let me ask you now directly and Mr.6

Jackson, and laying that out in terms of the7

conforming aspects of all the other elements except8

for that of minimum lot area and minimum width, what9

relief do you believe is required?  What form does10

your relief come under?  Is it a special exception or11

is it a variance?12

MR. GALFIONE:  I think in our initial13

analysis we would have fit under either category. And14

we would have fit under the area variance simply15

because we meet the three requirements, i.e, the16

physical attributes create a hardship, it's consistent17

with the neighborhood, and it's not --18

CHAIRPERSON GRIFFIS:  Okay.  But reading19

the regulations do you understand what we've done in20

terms of Mr. Jackson and whether it will be a special21

exception or not?22

MR. GALFIONE:  I do.  And I think that we23

would qualify for a special exception as well.24

Because I think at the end of the day it would be the25
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same thing for us.  The outcome of allowing us to--1

CHAIRPERSON GRIFFIS:  Okay.  Would you2

like to amend your application to make this a special3

exception?4

MR. GALFIONE:  I would be happy to if that5

is the more appropriate route.6

CHAIRPERSON GRIFFIS:  More appropriately,7

definitively so my attorney that's sitting at the very8

far end doesn't give you hard time.9

MR. GALFIONE:  Yes.10

MR. RITTING:  Yes. This issue came up11

because you submitted a self certification form where-12

-13

MR. GALFIONE:  Right.14

MR. RITTING:  -- you indicated that you15

were seeking a variance relief and now you seem to be16

proceeding under a different theory. And since you did17

fill out that form and indicate that you are seeking18

one form of relief, it would be very helpful to us if19

you would indicate that you'd also be amenable to the20

other form.21

MR. GALFIONE:  Yes.  We would certainly be22

amenable to the other form. I think we had still come23

in to today seeking an area variance.  So we were24

aware that Mr. Jackson had put together a25
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recommendation for a special exception.1

CHAIRPERSON GRIFFIS:  Okay.  Well, let's2

be clear, because I think we're very receptive to3

having you amend your application --4

MR. GALFIONE:  Okay.  5

CHAIRPERSON GRIFFIS:  -- to make it a6

special exception if that is what you would like to7

do.8

MR. GALFIONE:  We would be -- I think that9

seems like the best route for us to pursue.10

CHAIRPERSON GRIFFIS:  Excellent.  Well,11

then take that as an amendment to the application as12

a special exception.  I think the Office of Planning13

is in accordance with that. And we're certainly in14

agreement.15

And let me state that -- there it is:  The16

test is much different.17

MR. GALFIONE:  Right.18

CHAIRPERSON GRIFFIS:  And I so I think we19

ought to proceed then in terms of a special exception.20

Anything else then you can tell us?  Did21

you survey the surrounding area?  We have some22

excellent photographs of the surrounding areas.  What23

are the other kind of dimensions of the adjacent lots24

or in the other squares?25
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MR. DANIEL:  Yes. Short of actually going1

up and measuring the physical houses, which we did not2

go to that length, based on visual observation the3

scale and the width of the duplexes are comparable to4

the existing duplexes, particularly around the 46th5

Place which wraps around the back of this property.6

CHAIRPERSON GRIFFIS:  Excellent.  Okay.7

I think that's excellent. And each is provided a8

parking pad off the public alley, is that correct?9

MR. GALFIONE:  That's correct.10

CHAIRPERSON GRIFFIS:  So that also is in11

conformity with the regulations.  Very well.12

I can't think of anything else.  Any other13

questions from the Board?  Clarifications?  Good.14

Let's proceed.  We'll get through all the15

other information that we have to and then we'll16

return to you for additional information if required.17

Mr. Jackson, we appreciate it.  And you've18

already pretty much done your full analysis.  But I'll19

let you have an opportunity to address additionally if20

anything else has come up.21

MR. JACKSON:  Yes, Mr. Chairman. I22

appreciate the opportunity to supplement my previous23

presentation.24

I just wanted to note that in the record25
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there's a letter from the ANC 7-E which recommends1

approval of the proposal as presented. 2

And that the Office of Planning did survey3

all the lots on the Benning Road frontage and found4

that the average that this property was in accordance5

with the average on the lots along that frontage in6

terms of depth, width and area.7

CHAIRPERSON GRIFFIS:  Excellent.8

MR. JACKSON:  And so with that and with9

the preceding statements, we recommend approval of the10

special exception for this proposal.  And as11

condition, we would propose that the final plans for12

this proposal be added to public record because the13

whole thrust of our investigation was that we thought14

that the proposal and the lots would be in context15

with the community.  We wanted to make sure that that16

contextual consistency will continue through the17

development. And adding the plans to the record would18

ensure that that would occur.19

CHAIRPERSON GRIFFIS:  Good.20

MR. JACKSON:  That concludes the Office of21

Planning's report, Mr. Chairman.22

CHAIRPERSON GRIFFIS:  Excellent. Thank you23

very much.  Appreciate that.24

Let me ask you in your Exhibit 2 the25
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aerial photograph, do you know what year that was?  Do1

you when those existing --2

MR. JACKSON:  That was last year.3

CHAIRPERSON GRIFFIS:  Oh, so the existing4

structures came down fairly recently?5

MR. GALFIONE:  It's my understanding I6

think it's been vacant for a couple of years now.  I7

don't know exactly when, but I mean it could have been8

early last year.9

CHAIRPERSON GRIFFIS:  Okay.  10

MR. JACKSON:  Yes. It probably was in the11

fall.12

MR. GALFIONE:  Okay.  13

MR. JACKSON:  Well, actually, the spring14

I would guess.  Because it's green.15

CHAIRPERSON GRIFFIS:  Okay.  Fascinating.16

Okay.  There it is.17

Any other question for the Board?18

Does the applicant have any cross19

examination of the Office of Planning?  Any questions20

of the Office of Planning?  Very well.21

Thank you very much.22

I think then we'd be ready for the ANC's23

report.24

CHAIRPERSON GRIFFIS:  And good afternoon25
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again.1

COMMISSIONER ROBINSON:  On March the 14th2

ANC-7E have it's regular  scheduled community meeting3

at Jones Memorial Church, 4625 G Street, Southeast at4

7:00 p.m.   Representatives from MissionFirst5

Development, pursuant to 11 DCMR at 3103.2 were6

present seeking ANC 7-E support for a variance from7

the minimum lot width and area requirement under8

section 401 to allow the construction of 8 semi-9

detached dwellings in the R-5-A District at premises10

4675 H Street, Southeast and 5001 Benning Road,11

Southeast to 5007 Benning Road, Southeast, Square12

5362, Lot 193, 194 an 195.  Application number 17480.13

B:  The public meeting of ANC 7-E was held14

March 14th, 2006.15

C:  The notices were given by mailing16

lists and passing out flyers.17

D:  We have 7 Commissioners, 4 constitutes18

a quorum. Five were present.19

E:  There were no immediate issues of20

concern.21

F:  The Commission recommends to support22

the construction of the project.23

G:  The vote on the motion to adopt the24

report to the Board was five to zero.25
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The name of the person who is authorized1

by ANC 7-E to present the report is Naomi Robinson,2

ANC 7-E-E01.  That's my Single Member District.  And3

my signature is at the bottom.4

CHAIRPERSON GRIFFIS:  Excellent. Thank you5

very much.  We do appreciate that.  6

Is there questions from the Board?7

Do you recall when those buildings came8

down that used to be on the site?9

COMMISSIONER ROBINSON:  Yes. It's been10

about five years ago.11

CHAIRPERSON GRIFFIS:  Oh, was it?12

COMMISSIONER ROBINSON:  Three full story13

apartment buildings.14

CHAIRPERSON GRIFFIS:  Right.15

COMMISSIONER ROBINSON:  And I want to say16

one thing.17

CHAIRPERSON GRIFFIS:  Yes.18

COMMISSIONER ROBINSON:  It's an asset to19

that corner. Because the houses that's left there now,20

they were built in World War II for military people21

and they are really an eyesore in that area.  And22

we're hoping we have more building in that area so it23

can look --24

CHAIRPERSON GRIFFIS:  Indeed. Thank you25
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very much.  That's excellently said.1

Very well. If there's nothing further from2

the Board, does the applicant have any cross3

examination of the ANC?4

MR. GALFIONE:  No, we don't.5

CHAIRPERSON GRIFFIS:  Excellent.  Thank6

you very much. Appreciate your patience.  Sorry we7

couldn't get both applications in your ANC done today.8

But we're glad that you're here for this one.9

Okay.  Let's move ahead then. And let me10

ask if there's any persons present in application11

17480 for MissionFirst Development to provide12

testimony, persons in support?  Persons in opposition?13

Very well.  Not noting any other14

additional persons that would like to provide15

testimony or any persons providing testimony at this16

time, let's turn it over to the applicant for any17

closing remarks, summations they might have after18

Board questions.19

Are there any Board questions,20

clarifications?  Ms. Miller?21

VICE CHAIRPERSON MILLER:  I'm just22

wondering when you'll have your final plans that the23

Office of Planning was referring to?24

MR. GALFIONE:  Actually, Ms. Bailey25
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contacted me last Thursday and asked for several, I1

believe ten copies of plans.  And I submitted on 11 by2

17 paper copies of our elevations, floor plans and3

site plan.  There were as well reflected ceiling plan.4

I wasn't sure how --5

CHAIRPERSON GRIFFIS:  So these are final6

that are in the record?7

MR. GALFIONE:  That's correct.  That's8

what will be going in for permit.9

CHAIRPERSON GRIFFIS:  Okay.  10

MR. GALFIONE:  Which we were waiting to11

submit once we received --12

CHAIRPERSON GRIFFIS:  Mr. Jackson, did you13

get a copy of these?14

MR. GALFIONE:  No, I did not.15

CHAIRPERSON GRIFFIS:  Okay.  16

MR. GALFIONE:  I'll happily forward one as17

well Mr. Jackson.18

CHAIRPERSON GRIFFIS:  Let's pass these19

down to Mr. Jackson just to make sure this is actually20

what he's looking at.21

Obviously, it's an excellent point that he22

brings up and the fact that actually one condition23

where they're listed or not in all of our orders as24

issued is that any approval will be built and25
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according to the plans that are reviewed.1

MR. JACKSON:  Just one question.  Will2

there be any additional landscaping on the property or3

is there a landscape plan?4

MR. GALFIONE:  There will be, which will5

be finalized.  We're waiting to finalize it once we6

know whether or not we could go forward with the 87

units or not.  But there will be a civil engineer who8

provided a landscaping plan that we could happily9

forward to you as well.10

MR. JACKSON:  Okay.  11

Mr. Chairman, this is the information that12

we submitted with the original application.13

CHAIRPERSON GRIFFIS:  Yes.14

MR. JACKSON:  And I would just recommend15

that the landscaping plan also be added to the step.16

CHAIRPERSON GRIFFIS:  Okay.  17

When is that going to be done, do you18

know?19

MR. GALFIONE:  The landscaping plan?20

Probably have one within the next few weeks.  I21

believe we could provide one sooner, just an22

architectural landscaping plan if that would be23

helpful.24

CHAIRPERSON GRIFFIS:  You don't need a25
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civil, you want to see what's going to be actually1

provided, is that correct?2

MR. JACKSON:  Architectural's fine.3

CHAIRPERSON GRIFFIS:  Yes.  Okay.  So let4

me actually ask on this site plan, there's going to be5

two issues, and I'll tell you why my hesitation is.6

But you have a 15 building restriction line, is that7

correct, on the front?8

MR. DANIEL:  Fifteen.9

CHAIRPERSON GRIFFIS:  Yes.10

MR. DANIEL:  Yes, that's correct.11

CHAIRPERSON GRIFFIS:  Okay.  And that is12

the property line.  But then -- so that's the public13

area and then the property line.  Because my interest14

is on the corner.  Where is the actual property line?15

Is it close to the sidewalk?  Indeed.  Excellent. And16

so the other line is just pretty much the building17

restriction line if you turn the corner on it.18

MR. DANIEL:  Yes.19

CHAIRPERSON GRIFFIS:  Okay.  So that makes20

sense in terms of the lot dimensions.21

Very well. Here's the hesitation. We can't22

move ahead today with a bench decision we're waiting23

for additional information to come into the record. So24

what I'd like to do is we could sit -- what you need25
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to do is tell me how soon you could get it, and we'll1

set our decision based on the submission of that2

information.3

And then what I'd also request is on this4

site plan that it just be dimension.  So that from5

property line to property line, width and depth.   And6

then actually, if you would, on each of these just put7

the lot area.  And that way we obviously know all the8

detail that we've gone though and it will be9

documented.  How much time do we need?10

MR. DANIEL:  Do you have a rolling11

submission time in terms of --12

CHAIRPERSON GRIFFIS:  Yes.  Well, we meet13

every Tuesday.  We can set this for a special public14

meeting if required, or we can set it for a standard15

decision day, which is the first Tuesday of every16

month.  So if you missed the 6th, it would be in July.17

Or we would set a special public meeting which would18

be, you know, on a Tuesday the first thing in the19

morning, we just do not a hearing, a special meeting.20

So if you were for instance to have this21

information in by next Tuesday close of business, we22

could conceivably do on the 6th and get it done.23

MR. DANIEL:  We can take care of that.24

CHAIRPERSON GRIFFIS:  Yes?25
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MR. DANIEL:  Yes.1

CHAIRPERSON GRIFFIS:  Excellent.  So2

there's two documents that we're looking at.3

MR. GALFIONE:  Yes.4

CHAIRPERSON GRIFFIS:  And note that that5

landscape plan is a serious document.  I mean,6

although it's not a civil, it can be an architectural7

but we'll look for placement and proposed variety of8

vegetation, whether it be a tree or a shrub, or9

whatever it is and as detailed as you can be in terms10

of identifying that, even if there is a selection of11

types of trees. I think that's fine.   Mr. Jackson.12

Certainly, that's what the Board would be looking at13

is essentially buffering on what's been proposed.14

MR. GALFIONE:  Okay.  15

CHAIRPERSON GRIFFIS:  Okay.  16

MR. DANIEL:  So the one being the17

architectural landscape plan/lot dimensions we would18

coordinate that actually as two site plans.  Is that19

how you like those?20

CHAIRPERSON GRIFFIS:  I think it would be21

easier to do it on two documents.22

MR. DANIEL:  Okay.  To separate that23

information then.24

CHAIRPERSON GRIFFIS:  Yes.25
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MR. DANIEL:  Okay.  Great.1

CHAIRPERSON GRIFFIS:  So we'll just have2

those two.  And an 8½ by 11 is a perfect size. And I3

think that would be it.  Right?4

Anything else with regard to the5

additional information?  I think we're pretty complete6

on this?7

Excellent.  In which case, we'll set this8

for a decision making on the 6th of June, which is our9

already scheduled public meeting date.  We'll have10

that submission in by Tuesday next, by close of11

business, Ms. Bailey?12

MS. BAILEY:  Yes, Mr. Chairman.13

CHAIRPERSON GRIFFIS:  Will that work?14

MS. BAILEY:  Yes.15

CHAIRPERSON GRIFFIS:  Okay.  Yes.  So by16

5:00 on Tuesday.17

MS. BAILEY:  Tuesday the 30th.18

CHAIRPERSON GRIFFIS:   The 30th.  Thank19

you.20

MR. GALFIONE:  If I can just ask a brief21

question.  When on the agenda does that -- is that in22

the beginning of the morning agenda?23

CHAIRPERSON GRIFFIS:  On the 6th?24

MR. GALFIONE:  On the 6th.  Are do you --25
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CHAIRPERSON GRIFFIS:  Mr. Mann, how many1

cases do we have deciding so far?2

BOARD MEMBER MANN:  Six.3

CHAIRPERSON GRIFFIS:  This would be the4

7th.  5

I would imagine it probably be one of the6

earlier cases, probably on the first or so.  And just7

to be clear, of course, that after we conclude today8

there is no other information submitted into the9

record except for these two documents. 10

On the 6th of course, we'll call your case11

and you'll hear our deliberation.  It's not a hearing.12

It's a meeting.  So that there isn't time to address13

the Board.  You're welcome to be here.  You can also14

watch on the web if need be.15

MR. GALFIONE:  Right.16

CHAIRPERSON GRIFFIS:  I would imagine we17

would put it fairly close up, as quite frankly I don't18

see any resistance in the Board in terms of a detailed19

deliberation.  It's a very straightforward special20

exception.  So it will go very quickly once we have21

that. Unless, you know, the landscape plan comes in22

and so horrible that we'll have to actually take some23

time to go through it.  We got to put a little24

pressure on you, right.25
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Okay.  And I think any questions, of1

course, Mr. Jackson can answer certainly with those2

issues.  And in terms of procedural or schedule, the3

Office of Zoning can answer those questions.4

I guess we will publish our schedule -- do5

we publish a schedule for the special meetings and the6

order?  Kind of?7

MS. BAILEY:  Kind of.8

CHAIRPERSON GRIFFIS:  Yes. Don't rely on9

it, because I change it around all the time. So,10

anyway, I would hope that we'd put this fairly close11

up to the front.  So that's what we can do.12

Excellent.  Anything else?13

Anything else we can answer?14

MR. GALFIONE:  I think that's it.15

CHAIRPERSON GRIFFIS:  Good.  Both these16

documents are in the record at this point, is that17

correct?18

MR. GALFIONE:  Yes. They were submitted on19

8½ by 11 paper.20

CHAIRPERSON GRIFFIS:  Okay.  In black and21

white, right?22

MR. GALFIONE:  Actually color.23

CHAIRPERSON GRIFFIS:  Oh, we did have the24

color.  Actually, the original has the color and did25
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you get color, Mr. Mann?  There's always one that wins1

the awards and get the color one.2

Okay.  Very good.  Thank you very much. We3

do appreciate it.4

There's nothing further then for this5

application.  We'll possibly see you on the 6th, but6

certainly we'll call the case for decision on the 6th7

and we'll look forward to those submissions next8

Tuesday.9

MR. GALFIONE:  Okay.  Thank you.10

CHAIRPERSON GRIFFIS:  Thank you.11

Anything else, Ms. Bailey?12

MS. BAILEY:  No, Mr. Chairman.  That's it.13

CHAIRPERSON GRIFFIS:  Very well.  If14

there's no other business for the Board this15

afternoon, let's adjourned the 23rd of May, 2006.16

(Whereupon, at 4:47 p.m. the hearing was17

adjourned.)18
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